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IN THE SUPREME COURT OF THE STATE OF IDAHO

SHAWN W. BAILEY,

Supreme Court Case No. 44357
Plaintiff-Appellant,

v.
PERITUS I ASSETS MANAGEMENT, LLC,
Defendant-Respondent,
and
AMERICAN MEDICAL FILE, INC., a California
Corporation; RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual; WILLIAM R.
ESPINOSA, an individual,
Defendants.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MELISSA MOODY

JEFFREY J. HEPWORTH

D. JOHN ASHBY

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-Pl-2014-20704
Shawn W Bailey

vs.
American Medical File Inc, Peritus I Assets Management
LLC, Ronald J Heller, David J Desmond, William R
Espinosa

§
§
§
§

Location: Ada County District Court
Judicial Officer: Moody, Melissa
Filed on: 10/30/2014

CASE INFORMATION

Statistical Closures
06/15/2016
Closed

Case Type: A4- Personal Injury or other
claims ($10,000 or More)
Case Flags: Bankruptcy Stay

DATE

CASE ASSIGNl\lENT

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-PI-2014-20704
Ada County District Court
10/30/2014
Moody, Melissa

PARTY INFORMATION

Lead Attorneys

Plaintiff

Bailey, Shawn W

Hepworth, Jeffrey James
Retained
208-734-0702(W)

Defendant

Ashby, Daylen John

American Medical File Inc

Retained
208-344-6000(W)

Desmond, David J

Ashby, Daylen John
Retained
208-344-6000(W)

White, Robert Blaine

Espinosa, William R

Retained
208-388-1200(W)

Ashby, Daylen John

Heller, Ronald J

Retained
208-344-6000(W)

Peritus I Assets Management LLC

Ashby, Daylen John
Retained
208-344-6000(W)

EVENTS & ORDERS OF THE COURT

DATE

10/30/2014

Initiating Document - Personal Injury
New Case Filed - Personal Injury

10/30/2014

Complaint Filed
Complaint Filed

10/30/2014

Summons Filed
(5) Summons Filed

12/11/2014

Affidavit of Service
Affidavit OfService JJ.15.14

INDEX
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CASE SUMMARY
CASE No. CV-PI-2014-20704
12/11/2014

Affidavit of Service
Affidavit OfService 11.17.14

12/11/2014

Affidavit of Service
(2) Affidavit OfService 11.18.14

12/11/2014

Affidavit of Service
Affidavit OfService 11.20.14

12/11/2014

Affidavit of Service
Affidavit OfService 11.25.14

01/02/2015

Motion to Dismiss Case
Motion To Dismiss (Ashby for American Medical File Inc, Peritus I Assets Management LLC,
R Heller, & D. Desmond)

01/02/2015

Memorandum
Memorandum In Support ofMotion To Dismiss

01/06/2015

Notice of Hearing
Notice OfHearing (02/02/2015 @1: 30 pm)

01/06/2015

Hearing Scheduled
Hearing Scheduled (Motion to Dismiss 02/02/2015 01:30 PM)

01/14/2015

Miscellaneous
Defendant William R Espinosa's Joinder in Motion to Dismiss

01/26/2015

Notice oflntent to Take Default
Notice OfIntent To Take Default Of Defendant American Medical File.Inc.

01/28/2015

Answer
Defendant American Medical File Ines Answer to Plaintiffs Complaint

01/28/2015

Hearing Scheduled
Hearing Scheduled (Motion to Dismiss 02/23/2015 10:00 AM)

01/29/2015

Amended
Amended Notice ofHearing Re Motion to Dismiss (2.23.15 @ 10:00 AM)

01/30/2015

Hearing Vacated
Hearing result for Motion to Dismiss scheduled on 02/02/2015 OJ :30 PM· Hearing Vacated

02/02/2015

CANCELED Motion to Dismiss (1:30 PM) (Judicial Officer: Moody, Melissa)
Vacated

02/05/2015

Memorandum
Memorandum In Response To Defendants' Motion To Dismiss

02/18/2015

Reply
Reply Memorandum In Support OfMotion To Dismiss

02/19/2015

Reply
Defendant William R Espinosa's Reply Memorandum in Support ofMotion to Dismiss

02/23/2015

DC Hearing Held: Court Reporter:# of Pages:
Hearing result for Motion to Dismiss scheduled on 02/23/2015 10:00 AM· District Court
Hearing Held
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing estimated: less than 150
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CASE SUMMARY
CASE No. CV-Pl-2014-20704
02/23/2015

Motion to Dismiss (10:00 AM) (Judicial Officer: Moody, Melissa)

03/05/2015

Order
Order Granting Defendants' Motion to Dismiss

03/06/2015

Notice
Notice ofChange ofFirm Address and Telephone Number

03/09/2015

Civil Disposition Entered
Civil Disposition entered for: Desmond, David J, Defendant; Espinosa, William R, Defendant;
Heller, Ronald J, Defendant; Bailey, Shawn W, Plaintiff. Filing date: 3/9/2015

03/13/2015

Miscellaneous
Offer ofSettlement

03/26/2015

Judgment
Judgment

03/30/2015

Answer
Defendant Peritus I Asset Management LLC's Answer To Plaintiff's Complaint

04/17/2015

Order
Order Granting in Part and Denying in Part Defendant Espinosa's Motion for Award of
Attorney Fees and Costs

05/26/2015

Notice
Notice Of bankruptcy Filing OfDefendant American Medical File

05/26/2015

Civil Disposition Entered
Civil Disposition entered for: American Medical File Inc, Defendant. Filing date: 5/26/2015

06/04/2015

Hearing Scheduled
Hearing Scheduled (Status by Phone 07/13/2015 09:00 AM)

06/08/2015

Notice
Notice of Telephonic Status Conference Under LR.C.P. 16(a)

07/13/2015

Hearing Held
Hearing result for Status by Phone scheduled on 07/13/2015 09:00 AM: Hearing Held

07/13/2015

Status Conference (9:00 AM) (Judicial Officer: Moody, Melissa)

07/14/2015

Hearing Scheduled
Hearing Scheduled (Pretrial Conference 06/06/2016 09:00 AM)

07/14/2015

Hearing Scheduled
Hearing Scheduled (Jury Trial 07/19/2016 08:30 AM) 7 days

07/16/2015

Scheduling Order
Scheduling Order Pursuant to LR. C.P. l 6(b)

12/15/2015

Notice of Service
Notice OfService ofDiscovery Documents

01/25/2016

Notice
Notice of Compliance

02/04/2016

Notice of Service
Notice OfService

03/16/2016
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CASE No. CV-Pl-2014-20704
Notice of Service
Notice OfService OfDiscovery Documents
03/21/2016

Motion
Motion for Summary Judgment

03/21/2016

Affidavit
Affidavit ofCounsel in Support ofMotion for Summary Judgment

03/21/2016

Affidavit
Affidavit ofRonald J Heller

03/21/2016

Memorandum
Memorandum in Support ofMotion for Summary Judgment

03/24/2016

Notice
Notice of Compliance

04/06/2016

Hearing Scheduled
Hearing Scheduled (Motion for Summary Judgment 05/16/2016 09:00 AM)

04/06/2016

Notice of Hearing
Notice OfHearing

04/06/2016

Hearing Scheduled
Hearing Scheduled (Motion for Summary Judgment 05/16/2016 09:00 AM)

04/12/2016

Notice of Service
Notice OfService ofDiscovery Documents

04/29/2016

Miscellaneous
Plaintiffs BriefIn Opposition To Defendant Peritus I Assets Management, LLCs Motion For
Summary Judgment

04/29/2016

Affidavit
Affidavit OfShawn W Bailey In Opposition To Defendants Motion For Summary Judgment

05/09/2016

Memorandum
Reply Memorandum In Support OfMotion For Summary Judgment

05/11/2016

Motion
Motion to Amend Complaint Per IRCP 15(a) or in the Alternative Amendment ofthe Pleadings'
to Conform to the Evidence and Issues Raised by the Parties per IRCP l 5(b)

05/11/2016

Memorandum
Memorandum in Support ofMotion to Amend Pleadings Per IRCP 15(a) and IRCP 15 (b)

05/11/2016

Motion
Motion/or Order to Shorten Time for Hearing

05/12/2016

Order
Order on Motion to Shorten Time for Hearing

05/16/2016

Hearing Vacated
Hearing result for Motion for Summary Judgment scheduled on 05/16/2016 09:00 AM·
Hearing Vacated

05/16/2016

Hearing Vacated
Hearing result for Motion for Summary Judgment scheduled on 05/16/2016 09:00 AM·
Hearing Vacated
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CASE SUMMARY
CASE No. CV-Pl-2014-20704
05/16/2016

Hearing Scheduled
Hearing Scheduled (Motion 05/19/201610:00AM)

05/16/2016

Memorandum
Memorandum In Opposition to Plaintiffs Motion To Amend Complaint

05/16/2016

Notice of Hearing
Notice OfHearing (Motion To Amend Complaint 5/19/16@10am)

05/16/2016

CANCELED Motion for Summary Judgment (9:00 AM) (Judicial Officer: Moody, Melissa)
Vacated

05/16/2016

CANCELED Motion for Summary Judgment (9:00 AM) (Judicial Officer: Moody, Melissa)
Vacated

05/19/2016

DC Hearing Held: Court Reporter:# of Pages:
Hearing result for Motion scheduled on 05/19/2016 10:00 AM: District Court Hearing Held
Court Reporter: Tiffany Fisher
Number of Transcript Pages for this hearing estimated: Motion To Amend Complaint less than
150

05/19/2016

Motion Hearing (10:00 AM) (Judicial Officer: Moody, Melissa)
Motion To Amend Complaint Hearing result for Motion scheduled on 05/19/2016 10:00 AMDistrict Court Hearing Held
Court Reporter: Tiffany Fisher
Number a/Transcript Pages for this hearing estimated:

05/26/2016

Continued
Continued (Pretrial Conference 06/20/2016 09:30 AM)

05/26/2016

Miscellaneous
Notice ofHearing

06/14/2016

Hearing Vacated
Hearing result/or Pretrial Conference scheduled on 06/20/2016 09:30 AM· Hearing Vacated

06/14/2016

Hearing Vacated
Hearing result for Jury Trial scheduled on 07/19/2016 08: 30 AM- Hearing Vacated 7 days

06/14/2016

Order
Order Granting Summary Judgment

06/14/2016

Order
Order Denying Motion/or Leave to Amend the Complaint

06/14/2016

Judgment
Judgment

06/14/2016

Order
Order Vacating Pre-Trial Hearing on June 20, 2016 and Jury Trial on July 19, 2016

06/15/2016

Civil Disposition Entered
Civil Disposition entered/or: Peritus I Assets Management LLC, Defendant; Bailey, Shawn W,
Plaintiff. Filing date: 6/15/2016

06/15/2016

Status Changed
STATUS CHANGED: Closed

06/20/2016

CANCELED Pre-trial Conference (9:30 AM) (Judicial Officer: Moody, Melissa)
Vacated

I
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CASE SUMMARY
CASE No. CV-Pl-2014-20704
06/27/2016

Memorandum of Costs
Memorandum 0/Costs And Attorney Fees

06/27/2016

Affidavit
Affidavit Of Counsel In Support OfMemorandum Of Costs, Disbursements and Attorney Fees

07/08/2016

Objection
Plaintiff's Objection to Defendant's Memorandum of Costs and Attorney Fees

07/19/2016

Judgment
Judgment- $33,567.74

07/19/2016

Civil Disposition Entered
Civil Disposition entered/or: Peritus I Assets Management LLC, Defendant; Bailey, Shawn W.
Plaintiff. Filing date: 7/19/2016

07/19/2016

Order
Order Granting Costs and Attorney Fees

07/19/2016

CANCELED Jury Trial (8:30 AM) (Judicial Officer: Moody, Melissa)
Vacated
7 days Hearing result for Jury Trial scheduled on 07/19/2016 08: 30 AM· Hearing Vacated

07/19/2016

Amended Judgment- Other:

I

Converted Disposition:
Costs and Fees $33,567.74
Party (Bailey, Shawn W)
Party (Peritus I Assets Management LLC)
07/22/2016

Notice of Appeal
NOTICE OF APPEAL

07/22/2016

Appeal Filed in Supreme Court
Appealed To The Supreme Court

08/29/2016

Notice
a/Transcript of56 Pages Lodged - Supreme Court No. 44357
FINANCIAL INFORJ\.'IATION

DATE

Defendant American Medical File Inc
Total Charges
Total Payments and Credits

136.00
136.00

Balance Due as of 8/30/2016

0.00

Defendant Desmond, David J
Total Charges
Total Payments and Credits

0.00
0.00

Balance Due as of 8/30/2016

0.00

Defendant Espinosa, William R
Total Charges
Total Payments and Credits

351.00
351.00

Balance Due as of 8/30/2016

0.00

Defendant Heller, Ronald J
Total Charges
Total Payments and Credits

0.00
0.00

Balance Due as of 8/30/2016

0.00

Defendant Peritus I Assets Management LLC
Total Charges
Total Payments and Credits

0.00
0.00
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CASE SUMMARY
CASE No. CV-PI-2014-20704
Balance Due as of 8/30/2016

0.00

Other Party Unknown Payor
Total Charges
Total Payments and Credits
Balance Due as of 8/30/2016

33.00
33.00
0.00

Plaintiff Bailey, Shawn W
Total Charges
Total Payments and Credits
Balance Due as of 8/30/2016

450.00
450.00
0.00
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Jeffrey J. Hepworth, ISB#3455
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
161 5th Avenue South, Suite 100
P.O. Box 1806
Twin Falls, ID 83303-1806
Telephone: (208) 734-0702

CHRISTOPHER D. RICH, Cll!trk
By STACEY LAFFERTY
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
*****

SHAWN W. BAILEY,
Plaintiffs
V.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

CaseNo.

C\J PI 1420704

COMPLAINT AND DEMAND
FOR JURY TRIAL
Fee Category: A
Fee: $221.00

)

)
)
)
*****

COMES NOW the Plaintiff, Shawn Bailey, by and through his counsel of record,
Jeffrey J. Hepworth, and for a cause of action against the Defendant, hereby states and
alleges as follows:

COMPLAINT AND DEMAND FOR JURY TRIAL - 1
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I.
PARTIES, JURISDICTION AND VENUE
1.

The Plaintiff, Shawn W. Bailey, (hereinafter referred to as "Bailey") is now and

at all times relevant to this action has been a resident of the City of Boise, County of Ada,
State of Idaho.
2.

The Defendant, American Medical File, Inc., (hereinafter referred to as

"AMF") is a California corporation, which was last registered to operate in Idaho in February
2012. American Medical File, Inc. was and is believed to be operating in Boise Idaho, at
the time of this complaint without a corporate license or authority and is therefore operating
by its shareholders.
3.

The Defendant, Peritus I Asset Management, LLC, (hereinafter referred to as

"Peritus") is believed to be a Delaware limited liability company, based in California,
registered with the U.S. Securities and Exchange Commission, and doing business in the
State of Idaho. Peritus is believed to be the primary shareholder of AMF and is therefore
liable for the debts of AMF.
4.

The Defendant, Ronald J. Heller, (hereinafter referred to as "Heller") is an

owner and founder of Peritus as well as its managing member. Heller is also the President
of Peritus and a Board Member of AMF. Heller is believed to be an owner of Peritus and
AMF. Heller entered into contracts to be performed in Idaho and committed tortious acts in
Idaho and is therefore subject to the long arm jurisdiction of the State of Idaho, I.C. § 5514(b ).

COMPLAINT AND DEMAND FOR JURY TRIAL - 2
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5.

The Defendant, David J. Desmond, (hereinafter referred to as "Desmond") is

the Chief Operating Officer of Peritus and is a member of the Board of Directors of AMF as
well as an owner of Peritus and AMF. Desmond is believed to be a resident of Santa
Barbara, California, but entered into contracts to be performed in Idaho, committed tortious
acts in Idaho, and is therefore subjectto the long arm jurisdiction of the State of Idaho, I.C.
§ 5-514(b).
6.

The Defendant, William R. Espinosa, (hereinafter referred to as "Espinosa")

is the Chief Executive Officer, Chairman of the board of AMF and is believed to be a
resident of Irvine, California.

Espinosa frequently travelled to Idaho to conduct AMF

business and committed tortious acts in Idaho and is therefore subject to the jurisdiction of
the State of Idaho pursuant to I.C. § 5-514(b).
7.

Venue is proper in Ada County, State of Idaho, as AMF has its principal place

of business in Ada County, and the employment contract, which is the subject of this
lawsuit, was performed and breached in Ada County.
8.

This dispute involves monetary damages in excess of $10,000.00, the

minimal jurisdictional amount of this Court.

II.
BACKGROUND FACTS

9.

AMF was a California corporation which was started in 2001. AMF was

initially financed by Peritus.

In approximately 2005, Peritus took ownership of

approximately 90% of the stock of AMF and the members and employees of Peritus took
over complete control of AMF and its assets and operations. A Peritus employee, R.J.

COMPLAINT AND DEMAND FOR JURY TRIAL - 3
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Dundas (hereinafter referred to as "Dundas") was designated the President and CEO of
AMF and was responsible for direct management of AMF as a Peritus employee.
10.

In October 2005 Dundas recruited Bailey to become the Vice President of

Product Development for AMF and Bailey began employment for AMF and Peritus April 1,
2006.
11.

On or about April 12, 2007, AMF had a Board of Directors meeting wherein it

was determined by Desmond, Heller, Tim Gramatovich and Bob Forgie (as Directors of AF
and employees of Peritus) to hire Bailey as the CEO of AMF and to employ him on a
written employment contract wherein they personally and Peritus would guarantee payment
of Bailey's salary and other compensation. At the time the agreement was made, AMF
was not a valid corporation.
12.

In reliance upon the promises set forth above, Bailey pursued the business of

developing health industry billing software, pursuing insurance and medical industry clients
and working full time for AMF, Peritus, and its owners.
13.

Between April 2007 and October 10, 2011 Bailey worked exclusively under

the employment arrangements set forth above. The Defendants failed to pay the amounts
owed under the oral contract of employment but made partial payments and kept track of
amounts owed on a general ledger that was maintained in writing by Defendants or their
agents. At all times the Defendants urged and demanded Bailey continue to work on their
behalf and promised to pay in full the amounts owed.
14.

On August 10, 2011, Bailey threatened to quit as a result of the Defendants'

breach of the employment contract, failure to pay. As of that date Plaintiff was owed

COMPLAINT AND DEMAND FOR JURY TRIAL - 4
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approximately $95,000.00 in back pay. At that time, in response to Plaintiff's threat to quit,
Defendants again promised and agreed to provide a written employment contract and
promised to pay back wages in full. In reliance on the promises, Bailey continued to work
for Defendants.
15.

On or about October 10, 2011, Bailey and the Defendants entered into a

written employment agreement w~erein the Defendants agreed to pay Bailey a base salary
of $150,000.00 per year, an immediate vesting of 1,500,000 shares of American Medical
File, Inc. stock, and a severance package of two years annual salary upon termination. A
true and correct copy of the written employment agreement effective October 10, 2011, is
attached hereto as Exhibit "A".
16.

At the time the employment agreement was made it was specifically stated

that the back pay owed was not included in the written employment contract because it
involved debt that pre-dated the written contract. The Defendants all agreed back pay
would be paid at an undetermined date in the future tied to profitability of AMF. Bailey
agreed to those terms.
17.

Between October 10, 2011, and the date Bailey's employment was

terminated in March 2013, the Defendants breached the employment contract by failing to
pay wages owed under the written employment contract attached as Exhibit "A". On March
11, 2013, Plaintiff advised the Defendants he had to seek other employment due to
financial necessities. On March 21, 2013, Heller terminated Bailey's employment.
18.

Bailey made written demand for payment of wages on March 28, 2013, in the

amount of $129,549.75 pursuant to the Idaho Wage Claim statute, plus severance pay of

COMPLAINT AND DEMAND FOR JURY TRIAL - 5
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$300,000.00 and attorney fees. The Defendants refused to make payment and by letter
Espinosa claimed Bailey had been overpaid $2,950.15.

Ill.
COUNT ONE
BREACH OF EMPLOYMENT CONTRACT

19.

The Plaintiff realleges the facts and allegations set forth in paragraphs 1 -18

in Count One as if set forth at length herein.
20.

Bailey became employed by the Defendants April 1, 2006 under an oral

employment contract that was not put in writing and signed by the Defendants in order to
perpetuate a fraud against Bailey.

Under the oral contract Bailey was to be paid

$110,000.00 annually plus vacation, sick leave, and health benefits. In addition, Bailey
was to receive options for 500,000 shares of stock to be vested over the next three years.
21.

The Defendants breached the April 2006 oral employment contract by failing

to make regular payments.
22.

On August 10, 2011, the Defendants promised Bailey they would pay the

amounts owed under the April 1, 2006 oral contract at a future date when AMF became
profitable or Bailey was terminated. The Defendants further promised to enter into a new
written contract with a raise to $150,000.00 per year, severance pay and 1,500,000 shares
of vested stock to entice Bailey to continue working. Bailey accepted both offers and
signed a written employment contract on October 10, 2011, and fully performed his
obligations.

COMPLAINT AND DEMAND FOR JURY TRIAL - 6
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23.

The Defendants breached the written employment contract after October

2011 and Bailey's employment was terminated on March 21, 2013. The Defendants
breached the severance provisions of the employment contract after March 2013, and
failed to pay the compensation owed under both the oral and written contracts.
24.

Bailey is owed $129,549.75 under the written and oral employment contracts.

Bailey is owed severance pay of $300,000.00 under the written contract. Bailey is owed
500,000 shares of stock under the oral contract and 1,500,000 shares under the written
contract.
25.

The Plaintiff is entitled to recover his court costs and reasonable attorney

fees pursuant to Chapter 6, Title 45 Idaho Code, as well as penalties allowed by law.
IV.
COUNT TWO
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

26.

The Plaintiff realleges the facts and allegations set forth in paragraphs 1 - 25

in Count Two as if set forth at length herein.
27.

Defendants Heller, Desmond, and Espinosa willfully and intentionally caused

Bailey severe and personal emotional distress by imposing extremely harsh and
unreasonable working conditions on Bailey. The Defendants expected Bailey to perform
the functions of a product manager developing software, project manager rolling out the
software, testing and quality assurance manager, marketing manager, and operations
manager but failed and refused to authorize the employment of adequate additional
employees to assist and increased the pressure by failing to pay employees and vendors.

COMPLAINT AND DEMAND FOR JURY TRIAL - 7
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As a result of the Defendants' demands Bailey was often working 22 hours a day and
sleeping at the office.
28.

On October 31, 2012, Bailey and his wife closed on a house purchase. On or

about November 1, 2012, the Defendants stopped making regular payroll payments. The
Defendants intentionally failed to pay contractors such as ITG, Select Staffing, and others
which caused severe emotional distress to Bailey. Between November 1, 2012, and
February 7, 2013, the Defendants demanded Bailey meet a February 7, 2013 deadline to
release an update to the EDI 278 interface for their primary customer United Healthcare.
29.

On December 21, 2012, Defendant Heller sent a harassing and threatening

email to Bailey stating, "Quitting will not be tolerated any longer, not a threat, just a fact."
Defendant Heller later advised Bailey that he could cease funding the company completely
if Bailey threatened to quit despite not receiving regular paychecks. Under duress, Bailey
continued to work for the company until he was terminated March 21, 2013. At all times
after November 1, 2012, the Defendants personally promised to fund AMF and pay Bailey
out of sources other than funds generated by AMF with the expectation AMF would
eventually be profitable.
30.

As a direct and proximate result of the Defendants' intentional and negligent

acts, Bailey was under severe work and financial stress and suffered severe emotional
distress. Bailey suffered pre-existing extreme anxiety beginning as a child but the conduct
of the Defendants individually caused a severe exacerbation of the pre-existing emotional
distress after November 1, 2012. Bailey gained over 50 pounds of weight, suffered from
night sweats, and sleeplessness, and became suicidal. Bailey underwent counseling for

COMPLAINT AND DEMAND FOR JURY TRIAL - 8
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depression beginning in 2012 which has continued until present.

Bailey has been

prescribed anti-depressant medications and counseling to mitigate his damages which he
continues today and will in the future. He now has symptomatic diabetes which has been
either caused by the stress or made symptomatic by the stress.
31.

Bailey has incurred medical expenses in the past and will incur future medical

expenses in the future in an amount to be determined at trial. Bailey has lost income as a
result of being forced to quit his job in March 2013 due to the stress and was unable to be
employed at a job that paid similarly as the $150,000.00 per year job due to stress. Bailey
has lost income after March 2013 in the amount of approximately $154,585.000 as of the
date of this complaint and will lose income in the future due to the impairment of his
income earning capacity due to severe emotional distress. The amount of future lost
income will be proven with certainty at trial. Further, Bailey is entitled to general damages
for pain suffering, lost enjoyment of life in an amount to be determined at trial.
WHEREFORE, Bailey prays for judgment against the Defendants as follows:
1.

For wages owed under the oral and written employment agreement totaling

$129,549.75 as of March 2013 when Bailey's employment was terminated;
2.

For severance benefits owed totaling $300,000.00 which became due in

March 2013;
3.

For a total of 1,500,000 shares of stock or its value in an amount to be

determined at trial;
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4.

For past and future medical expenses incurred as a result of the intentional

infliction of emotional distress in excess of $10,000.00, but in an amount to be determined
at trial;
5.

For lost income after March 2013 until July 1, 2014 of approximately

$154,585.00 and future lost income due to loss of wage earning capacity resulting from the
intentional infliction of emotional distress.
6.

For general damages for the emotional pain, suffering, lost enjoyment of life

due to the intentional infliction of emotional distress in an amount to be determined at trial;
7.

For interest owed on all damages from the date due pursuant to I.C. § 28-22-

8.

For an award of attorney fees pursuant to Chapter 6, Title 45 - The Wage

104;

Claim Statute, as well as penalties allowed under that statute, as well as I.C. § 12-121; and
9.

For such other legal or equitable damages as this Court deems just and

appropriate.
~

DATED this

'3P

day of CC"t•

, 2014.
JEFFREY J. HEPWORTH, P.A.

B~~
- ~ r Plaintiff
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h &Assoc.

208-736-0041
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T-174 P0002/0003 F-185

c~11.A:e..,r~

PERSONAL ANO CONFIDENTIAL

~

August 10, 2011
Shawn Bailey
6301 West Interchange Lane,
Boise, ID 83709

Dear Shawn:
This correspondence will serve as a letter of employment with American Medrcat FIie, Inc.
(OnFlla). By extending a fonnal offer and by your acceptance, you agree to be bound by a
conflden1iallty agreement and· a non-compete agreement standard in the software and
technology lndustty.
All OnFlle employees and officers are employees at will. This Agreement m.,Y .b~
terminated~ (I) by tha Company a\ any time with or wltt,041 c;auee, o.r (ii) b.Y l;,nplbyea at
any time upon at least SO days.written notlce. of r~lgnatfon. Upon such termination, or the
Company Js sold, Employee or Employe~·s "tat& .si'iall be enllded to
all
compensation eamad by Employee prior-to,th.a d~t~ of term.inattora computed pro rats· up
to tnd including the date ~f Jermfn~t~oh plus severance pay equal to two (2) year's annual

rece~~

bas~ ~aJary.

·

Your base salary wlll be $150,000 per year and you wm be paid on the 15111 and the last
day of each month. It ls recognized that this base salary Is Incommensurate with the job
functions of a CTO, an~ it Is th~ Board of Directors intention to revisit your base salary
once consistent and reliable revenue streams enable the company to 188valuate your
base salary.
You are awarded 1,500,000 shares of stock In American Medical Fifa, Inc. which shall be
immediately vested as of the date of thfs agreement. As CTO You are a member of the
Board of Directors of American Medlcal FIia to which you and William Espinosa will
provide regular reports. It Is expected that you and BIii wm work together in defining
specific roles and duties representative of your titles to move OnFile to profitability, Dulles
and functions will include but not be llmited to the followlng areas and are rn large part
considered. to be in support of current efforts under way by the existing team:

.

Assist in providing strategy and planning leadership in support of continued
development and evolutlon of the OnFile solutlon architecture.
o Coordination of efforts to increase the user footprint. lead and assist In the
development of sales and marketing plans, lead and assist on salee calls and
presanta11ons to prospective partners and buyers of the OnFUe solution.
o Assist lhe CEO In establishing a da~ailed product development and capital budget
taking Into consideration projected growth.
o Assist the CEO In building Iha team necessary to further plan and 'develop the
overall product architecture and solution sel,
o Work closely with the Board of Directors to establish and then grow a vleble
revenue stream for OnFile.
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Work with the CEO to get the appropriate patents, copyrights, and trademarks
executed for the various products and seivlces.
Provt~e exp_ense reports on a bl-weekly basis and flnanclal repons on a monthly
basis to Include cash flow projections, a balance sheet and fncome statement.
Any expanses In exoess of$ $5,000 wm require board approval. This pollcy wlll be
reviewed on a quarterly basis.
Any addhlons of staff or management wm require board approval.

The above ll&t Is not meant to be all incfuslve but rather to provide guldelfnes for the
poaHlon. You will receive the standard medical and dental benefits as well as E0/00
coverage.
We are excited to have you as a member of the OnFile team and are looking forward to
working with you

Sincerely,

David J. Desmond
Chief Operating Officer
Perltus I Asset Management. LLC
Board of Directors
American Medical FIie

Ronald J. Haller
President
Perilus I Asset Management, LLC
Board of Directors
American Medical

File'
LJJ;(l l2

~":-H<•-

William A, Espinosa
Chairman and Chief Executive Officer
Board of Directors
Amerfc811 Medlcal FIie

Shawn

w. Balley
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D. John Ashby, ISB No. 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5200
Email: jashby@hawleytroxell.com
Attorneys for Defendants American Medical File,
Inc., Peritus I Assets Management, LLC, Ronald J.
Heller and David J. Desmond
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWN W. BAILEY,

)
)
Plaintiff,
)
)
vs.
)
)
AMERICAN MEDICAL FILE, INC., a
)
California corporation; PERITUS I ASSETS )
MANAGEMENT, LLC; RONALD J.
)
HELLER, an individual; DAVID J.
)
DESMOND, an individual; and WILLIAM R. )
ESPINSOA, an individual,
)
)
Defendants.
)
)

Case No. CV PI 1420704
DEFENDANT AMERICAN MEDICAL
FILE INC.' S ANSWER TO PLAINTIFF'S
COMPLAINT

Defendant American Medical File, Inc. ("AMF'), by way of answer to Plaintiffs
Complaint and Demand for Jury Trial, denies each and every allegation contained therein unless
expressly admitted, as follows:
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PARTIES, JURISDICTION AND VENUE
1.

Answering paragraph 1 of Plaintiffs Complaint, AMF lacks sufficient knowledge

to admit or deny the allegations therein and therefore denies the same.
2.

Answering paragraph 2 of Plaintiff's Complaint, AMF admits only that it is a

California Corporation. AMF denies all allegations not expressly admitted herein.
3.

AMF denies the allegations in paragraph 3 of Plaintiffs Complaint.

4.

Answering paragraph 4 of Plaintiff's Complaint, AMF admits only the first two

sentences of paragraph 4. AMF denies all allegations not expressly admitted herein.
5.

Answering paragraph 5 of Plaintiff's Complaint, AMF admits only that Defendant

David J. Desmond is an officer of Peritus Asset Management, LLC, a member of the AMF
Board of Directors and a California resident. AMF denies all allegations not expressly admitted
herein.
6.

AMF denies the allegations in paragraph 6 of Plaintiffs Complaint.

7.

Paragraph 7 of Plaintiff's Complaint states a legal conclusion to which no

response is required.
8.

Paragraph 8 of Plaintiffs Complaint states a legal conclusion to which no

response is required.
BACKGROUND FACTS

9.

Answering paragraph 9 of Plaintiff's Complaint, AMF admits only that AMF is a

California corporation incorporated in 2001. AMF denies all allegations not expressly admitted
herein.
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10.

Answering paragraph 10 of Plaintiffs Complaint, AMF admits only that Plaintiff

began employment with AMF on or around April 1, 2006. AMF denies all allegations not
expressly admitted herein.
11.

AMF denies the allegations in paragraph 11 of Plaintiff's Complaint.

12.

AMF denies the allegations in paragraph 12 of Plaintiff's Complaint.

13.

AMF denies the allegations in paragraph 13 of Plaintiffs Complaint.

14.

AMF denies the allegations in paragraph 14 of Plaintiffs Complaint.

15.

Answering paragraph 15 of Plaintiffs Complaint, AMF admits only that Plaintiff

and AMF entered into a written letter of employment. That document speaks for itself. AMF
denies all allegations not expressly admitted herein.
16.

AMF denies the allegations in paragraph 16 of Plaintiffs Complaint.

17.

AMF denies the allegations in paragraph 17 of Plaintiffs Complaint.

18.

Answering paragraph 18 of Plaintiff's Complaint, AMF admits only that Plaintiff

made a written demand in approximately March of 2013. Said document speaks for itself. AMF
denies all allegations not expressly admitted herein.
COUNT ONE

19.

Answering paragraph 19 of Plaintiffs Complaint, AMF realleges and incorporates

herein by reference its answers to paragraphs 1 through 18 of Plaintiffs Complaint.
20.

AMF denies the allegations in paragraph 20 of Plaintiff's Complaint.

21.

AMF denies the allegations in paragraph 21 of Plaintiff's Complaint.
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22.

Answering paragraph 22 of Plaintiffs Complaint, AMF admits only that Plaintiff

and AMF entered into a written letter of employment. That document speaks for itself. AMF
denies all allegations not expressly admitted herein.
23.

AMF denies the allegations in paragraph 23 of Plaintiffs Complaint.

24.

AMF denies the allegations in paragraph 24 of Plaintiffs Complaint.

25.

AMF denies the allegations in paragraph 25 of Plaintiffs Complaint.

COUNT TWO
26.

Paragraphs 26 through 31 do not make allegations against AMF. To the extent an·

answer is required, AMF denies the allegations in paragraphs 26 through 31 of Plaintiff's
Complaint.

PRAYER FOR RELIEF
AMF denies that Plaintiff is entitled to any of the relief for which he prays in his
Complaint.

DEFENSES
The following defenses are not stated separately as to each claim for relief or allegation
of Plaintiff. Nevertheless, the following defenses are applicable, where appropriate, to any and
all of Plaintiffs claims for relief. In addition, AMF, in asserting the following defenses, does not
admit that the burden of proving the allegations or denials contained in the defenses is upon
AMF but, to the contrary, asserts that by reason of denials and/or by reason of relevant statutory
and judicial authority, the burden of proving the facts relevant to many of the defenses and/or the
burden of proving the inverse of the allegations contained in many of the defenses is upon
Plaintiff. Moreover, AMF does not admit, in asserting any defense, any responsibility or liability
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of AMF but, to the contrary, specifically denies any and all allegations of responsibility and
liability in Plaintiff's Complaint.
FIRST DEFENSE
Plaintiffs Complaint, and each and every claim for relief stated therein, fails to state a
claim for relief against AMF.
SECOND DEFENSE
All relevant decisions regarding or affecting Plaintiff made by AMF were based on
legitimate business reasons.
TIDRD DEFENSE
Plaintiff's claims for damages may be barred or limited to the extent that he failed to
mitigate or minimize his damages. Alternatively, any claim for relief must be set off and/or
reduced by wages, compensation, pay and benefits, or other earnings, remunerations, profits, and
benefits received by Plaintiff.
FOURTH DEFENSE
Plaintiffs claims are barred, in whole or in part, by applicable statutes of limitations.
FIFTH DEFENSE
To the extent that Plaintiff alleges that AMF breached a contract, any alleged breach of
contract by AMF was excused by Plaintiffs prior breach of that contract.
SIXTH DEFENSE
Any damage or harm suffered by Plaintiff, which damage or harm AMF expressly
denies, was contributed to, caused by, or resulted from Plaintiff's own actions, inactions,
omissions or misconduct.
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SEVENTH DEFENSE
Plaintiff's claims are barred because AMF' s acts were justified.

EIGHTH DEFENSE
Plaintiffs claims are barred by the doctrines of wavier, estoppel and/or other equitable
defenses.

NINTH DEFENSE
Plaintiff's claims are barred, in whole or in part, by the statute of frauds.

RULE 11 STATEMENT
AMF has considered and believes that it may have additional defenses to Plaintiffs
claims but does not have enough information at this time to assert any such additional defenses
under Rule 11 of the Idaho Rules of Civil Procedure. AMF does not intend to waive any such
defenses and specifically asserts its intention to amend this Answer if, after research and
discovery, facts come to light giving rise to such additional defenses.
WHEREFORE, Defendant AMF seeks the following relief:
1.

For an order dismissing with prejudice each and every claim for relief against

AMF and for a judgment thereon in favor of AMF and against Plaintiff;
2.

For all costs and attorney fees incurred by AMF in defending this action,

awardable pursuant to applicable rule, statute, or contract provision;
3.

For such other and further relief as the Court deems just and necessary.
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DATED THIS 28th day of January, 2015.
HAWLEY TROXELL ENNIS & HAWLEY LLP

2

By~
: :Ashby, !SB No. 7228
Attorneys for Defendants American Medical
File, Inc., Peritus I Assets Management, LLC,
Ronald J. Heller and David J. Desmond
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28th day of January, 2015, I caused to be served a true
copy of the foregoing DEFENDANT AMERICAN MEDICAL FILE INC.' S ANSWER TO
PLAINTIFF'S COMPLAINT by the method indicated below, and addressed to each of the
following:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, P.A. & ASSOCIATES
161 5th Avenue South, Suite 100
P. 0. Box 1806
Twin Falls, ID 83303-1806
[Attorneys for Plaintiff]

D U.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail
~ Telecopy

Robert B. White
GIVENS PURSLEY LLP
601 W Bannock Street
Boise, ID 83702
[Attorneys for Defendant William R. Espinosa]

D U.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail
~ Telecopy
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~.,,'1Jeffrey J. Hepworth, 1SB#3455
AO JEFFREY J. HEPWORTH, P.A.
/'v
& ASSOCIATES
161 5th Avenue South, Suite 100
P.O. Box 1806
Twin Falls, ID 83303-1806
Telephone: (208) 734-0702

CHRISTOPHE-I" O. MICH, Clerk
By STACEY LAFFERTY
OEPU'TY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*****
SHAWN W. BAILEY,
Plaintiffs
V.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID ~J: DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV Pl 1420704
MEMORANDUM IN RESPONSE
TO DEFENDANTS' MOTION TO
DISMISS

*****
COMES NOW the Plaintiff, Shawn W. Bailey (hereinafter referred to as 11 Bailey"), by
and through his counsel of record, Jeffrey J. Hepworth and submits this memorandum in
response to the Defendants' Motion to Dismiss as follows:

·-
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I.
INTRODUCTION

This memorandum is in response to the Motion to Dismiss filed by Defendants
Peritus I Assets Management, LLC, (hereinafter referred to as "Peritus"), Ronald J. Heller,
(hereinafter referred to as "Heller"), David J. Desmond, (hereinafter referred to as
"Desmond"), and William R. Espinosa, (hereinafter referred to as "Espinosa"). In the body
of the memorandum filed by the Defendants, it is acknowledged that a valid breach of
contract claim has been asserted in the Complaint against American Medical File, Inc.,
(hereinafter referred to as "AMF").

In other words, the Defendants acknowledge the

Complaint is sufficient as to AMF only. The Defendants further assert a valid Intentional
Infliction of Emotional Distress claim has not been asserted as to any Defendant. This
memorandum is submitted in opposition to the Defendant's Motion to Dismiss.

II.
LEGAL STANDARD ON I.R.C.P.12(b)(6) MOTION

Ordinarily, the best procedure for contesting the validity of a complaint is in a
summary judgment procedure. The rules for interpreting a complaint are very liberal in
favor of sustaining the complaint. The rules of pleading are very relaxed.
The liberal standards of notice pleading support our
conclusion. The Idaho Rules of Civil Procedure set forth a
system of notice pleading intended to free litigants from what
were once rigid pleading requirements. The general policy
behind the current rules of civil procedure is to provide every
litigant with his or her day in court. The rules are to be
construed to secure a just, speedy, and inexpensive
determination of every action or proceeding. The purpose of
a complaint is to inform the defendant of the material facts
upon which the plaintiff bases his action. A complaint need
MEMORANDUM IN RESPONSE TO DEFENDANTS' MOTION TO DISMISS - 2
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only contain a concise statement of the facts constituting the
cause of action and a demand for relief. Courts should "make
every intendment to sustain" a complaint that contains a
"concise statement of the facts constituting the cause of
action and demand for relief." Carrillo v. Boise Tire Company,
Inc., 152 Idaho 741 at_, 274 P.3d 1256 at 1266-67 (2012).
The Supreme Court has stated that the validity of a complaint is more properly
tested by the summary judgment procedure of I.R.C.P. 56.
The liberal test for sufficiency of a complaint makes it difficult
to avoid it under the test of I.R.C.P. 12(b)(6) alone.
The validity of a complaint is more properly tested by the
summary judgment procedure of I.R.C.P. 56. Stewart v.
Arrington Construction Company, 92 Idaho 526 at 531, 446
P.2d 895 (1968).

Ill.
COUNT ONE - BREACH OF CONTRACT CLAIMS

A.

The Complaint Incorporates a Written Memorandum Signed by Peritus,

Desmond, Heller, and Espinosa, Which Complies with the Statue of Frauds.
The Defendants summarily dismiss the entire complaint with the following
conclusory allegation:
As is clear from the face of the AMF Employment Agreement,
Defendants Peritus, Heller, Desmond, and Espinosa are not
parties to that Agreement. (See Memorandum in Support of
Motion to Dismiss, pg. 6.)
The Defendants have totally ignored the oral agreement and the plain reading of the
written "Employment Agreement." Further, until a factual record is developed, it must be
assumed that no valid business entity known as American Medical File existed and
therefore, the individuals signing the contract are personally liable for their promises. Each
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of these issues will be addressed separately. Additionally, this memorandum will address
the law related to the statute of frauds that will likely be relevant to this lawsuit.
1.

The Oral Agreement.

It is clear from reading the Complaint that Bailey contends there were multiple
contracts.

Initially an oral employment contract was made on April 12, 2007. The

Complaint alleges:
11.
On or about April 12, 2007, AMF had a Board of
Directors meeting wherein it was determined by Desmond,
Heller, Tim Gramatovich and Bob Forgie (as Directors of AMF
and employees of Peritus) to hire Bailey as the CEO of AMF
and to employ him on a written employment contract wherein
they personally and Peritus would guarantee payment of
Bailey's salary and other compensation. At the time the
agreement was made, AMF was not a valid corporation.
13.
Between April 2007 and October 10, 2011,
Bailey worked exclusively under the employment
arrangements set forth above. The Defendants failed to pay
the amounts owed under the oral contract of employment ....
(Complaint, para. 11 and 13.) (Emphasis added.)
After breach of the oral employment agreement, a new written contract was made.
On or about October 10, 2011, Bailey and the
15.
Defendants entered into a written employment agreement
wherein the Defendants agreed to pay Bailey a base salary of
$150,000.00 per year, an immediate vesting of 1,500,000
shares of American Medical File, Inc. stock, and a severance
package of two years annual salary upon termination. A true
and correct copy of the written employment agreement effective
October 10, 2011, is attached hereto as Exhibit "A". (Complaint,
para. 15.) (Emphasis added.)
In Count One of the Complaint, Bailey seeks damages for breach of an oral promise
made August 10, 2011, to pay the amounts owed under the oral employment contract
made in April 2007. In paragraph 14 of the Complaint, Bailey estimated $95,000.00 in
MEMORANDUM IN RESPONSE TO DEFENDANTS' MOTION TO DISMISS - 4
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back pay was owed on the oral contract and in paragraph 24 Bailey asserted he was
entitled to 500,000 shares of stock under the oral contract. Bailey asserts that oral promise
to pay those amounts was made August 10, 2011, by the "Defendants." Further, payment
owed under the oral contract was due when AMF became profitable or Bailey was
terminated. Essentially, Bailey agreed not to quit and not to sue in exchange for two new
promises, one oral and one written. The oral agreement was set forth as follows:
22. On August 10, 2011, the Defendants promised
Bailey they would pay the amounts owed under the April 1,
2006 oral contract at a future date when AMF became
profitable or Bailey was terminated .... (Complaint, para. 22).
Given the fact AMF could have become profitable in less than one year and AMF
could have terminated Bailey in less than one year, the Statute of Frauds does not apply.
Rather, this case falls under the general rule cited in numerous
Idaho cases and in the Restatement (Second) of Contracts.
For the purpose of summary judgment, we must take as true
Mackay's allegation that the contract was to last "until
retirement." Since Mackay could have retired within one year
under the terms of the alleged contract, this contract is outside
Idaho's Statute of Frauds provision. Mackay v. Four Rivers
Packing Co., 145 Idaho 408 at 412, 179 P.3d 1064 at 1068
(2008).
Even though the oral contract is not required to be in writing, the Statute of Frauds
rule of evidence is satisfied by the written contract attached to the Complaint. The Statute
of Frauds does not require the entire oral contract to be in writing, it only requires a
"memorandum" signed by the parties. Parol evidence may be presented to supplement the
"memorandum" to establish all of the terms. This is especially true where the written
"memorandum" signed by the Defendants does not contain a merger clause. If the oral
contract is consistent with the written contract, they can be considered together to prove
MEMORANDUM IN RESPONSE TO DEFENDANTS' MOTION TO DISMISS - 5
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the entire contract or series of contracts. The written contract certainly corroborates the
fact Bailey was employed by AMF and that Desmond and Heller obligated Peritus.
Espinosa signed the written contract, which corroborates Bailey's contention that Espinosa
was involved in the negotiations surrounding the oral agreement made August 10, 2011. In
any event, the oral contract was outside the Statute of Frauds because it could be
performed within one year.
2.

The Written Contract Dated August 10, 2011, and Signed by Bailey, October

10,2011.
By reading the contract attached to the Complaint, it is clear a verbal agreement
was made August 10, 2011, because that is the typewritten date on the face of the letter
agreement. Bailey signed the written contract October 10, 2011. Heller, Desmond, and
Espinosa signed the contract but it is unclear when.
The Defendants failed to take into consideration that the written contract contains all
of the terms asserted by Bailey in the Complaint for breach of the written contract. In the
second paragraph it was agreed Bailey was employed "at will" and that he would receive
"severance pay equal to two (2) years annual base salary." (See, para. 2.) The agreement
further provides Bailey's base salary would be $150,000.00 per year but that they would
"revisit" his salary "once consistent and reliable revenue streams" enabled. The agreement
awarded 1,500,000 shares of stock that were immediately vested and set forth his job
duties. Clearly, the contract was reasonably complete and certain on all necessary terms
to qualify as a "memorandum" under the Statute of Frauds.
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The last page of the contract contained the signature page. Bailey contends the
signature page must be interpreted as written as well as consistent with Idaho corporation
law. Ordinarily, when an agent of a business entity signs on behalf of the entity only, the
agent should sign their name and the capacity in which they sign.
I.C. § 30-1-120 Requirements for Documents - Extrinsic Facts.
(7) The person executing the document shall sign it and state
beneath or opposite his signature his name and the capacity
in which he signs. The document may but need not contain a
corporate seal, attestation, acknowledgement, or verification.
I.C. § 30-1-120. (Emphasis added.)
The Idaho Entity Transactions Act has an identical provision specifying how agents
sign documents for a business entity.
I.C. § 30-18-703 Requirements for Filing of Documents.
(f) The document must state the name and capacity of the
person that signed it. The document may contain a corporate
seal, attestation, acknowledgment, or verification. I.C. § 3018-703(f).
Reading the statues above, it is clear that after an agent signs his signature, it is the
practice in Idaho to then state the "capacity" in which the agent signed. In this case it is
clear that Heller and Desmond, signed individually, as officers of Peritus and as Directors
of American Medical File. Espinosa signed individually, as Chairman and Chief Executive
Officer, as well as a "Board of Directors" member of American Medical File.
The plain language of the typewritten contract, which appears to be drafted by
someone other than Bailey, is ambiguous as a matter of law. Ambiguous contracts require
a factual determination of intent.

Parol evidence is admissible. A judgment on the

pleadings alone is clearly inappropriate.
MEMORANDUM IN RESPONSE TO DEFENDANTS' MOTION TO DISMISS - 7'
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The Idaho Supreme Court has ruled on numerous cases where ambiguities are
created when parties sign contracts that require a factual determination. In Bream v.
Benscoter, 139 Idaho 364, 79 P .3d 723 (2003) the issL;Je was whether Benscoter signed a
promissory note as a witness or a guarantor. After considering parol evidence, the district
court, sitting without a jury, ruled that the contract was ambiguous but the evidence showed
Benscoter signed only as a witness.
A person looking at the note could reasonably conclude that
the maker or guarantor was to sign in the right-hand column of
signature lines, which did not have any designation above
them. The district court did not err in finding that the
promissory note is ambiguous on its face as to whether Ada
Benscoter signed as a witness or a guarantor. Therefore, the
district court did not err in admitting parol evidence as to the
intent of the parties. Bream v. Benscoter, 139 Idaho 364,367,
79 P.3d 723 at 726 (2003).
In Dille v. Doerr Distributing Co., 125 Idaho 123,867 P.2d 997 (Id. App. 1993), the
Court of Appeals affirmed a fact finding by the trial court that a party to a settlement
agreement only signed as agent for the corporation despite language in the contract
describing the corporation, and two officers as "parties" to the contract. The Court found
the contract ambiguous and therefor presented an issue of fact for determination by the
trier of fact.
B.

Desmond, Heller, and Espinosa are Liable if There Was no Valid

Corporation.
Paragraph 11 of the Complaint alleges the contract made in April 2007 was made
when AMF was not a valid corporation. Under Idaho law, the persons acting for an invalid
corporation are personally liable.

MEMORANDUM IN RESPONSE TO DEFENDANTS' MOTION TO DISMISS - 8
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All persons purporting to act as or on behalf of a corporation,
when there is no incorporation under this chapter, are jointly
and severally liable for all liabilities created while so acting.
I.C. § 30-1-204.

C.

Desmond and Heller are Individually Liable on the Written Contract if They

Entered the Contract Without Authority From Peritus.
The signatures of Desmond and Heller indicate they acted in their "capacity" as the
"President" of Peritus (Heller) and the "Chief Operating Officer" of Peritus (Desmond).
Bailey alleges the contracts have been breached and AMF and Peritus have refused to pay
wages owed, severance, and the transfer of stock. It is conceivable and possible AMF and
Peritus will claim Heller, Desmond, and Espinosa had no authority to enter into the
contracts. In that event, Heller, Desmond, and Espinosa are personally liable on the
contracts.
The defendants Folmar and CCI moved for summary judgment
on the grounds that they were improperly named as
defendants since only CPI was named in the contract. In order
to maintain his suit against Folmar and CCI, the plaintiff
contended either that Folmar acted without authority in signing
the contract or that Folmar and CCI acted with authority on
behalf of an undisclosed principal, that principal being MC,
Folmar, or CCI. The plaintiff also sought to show that CPI was
merely a division of MC and that Folmar was the alter ego of
CPI.
If James Folmar acted without authority, he is individually liable
on the contract. Woods v. Commercial Contractors, Inc., 384
So. 2d 1076 at 1079 (Ala. 1980) (Emphasis added.)
It is clear from the allegations of Bailey in the Complaint as well as the signature
lines of the contract that Heller and Desmond entered into the contract with Bailey and
represented they acted in their capacity as officers of Peritus. If they acted in their capacity
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as officers of Peritus with authority to act, Peritus is liable. If Peritus denies Heller and
Desmond had authority, then Desmond and Heller are individually liable to Bailey. Further
factual discovery will reveal the allegations of the Defendants. Clearly, the Court cannot
dismiss the lawsuit based only on the pleadings.
With respect to Espinosa, his signature does not indicate which entity he is acting
for or whether he has authority. Was he acting as an AMF Board Member and another
entity's Chairman and Chief Executive Officer? Did Espinosa sign on behalf of "William R.
Espinosa" which is typewritten beneath his signature? These issues cannot be resolved by
simply reviewing the written contract. Bailey understood and alleged in his Complaint they
acted individually, on behalf of Peritus and on behalf of AMF. That belief is supported by
the signature lines of the typewritten contact.
D.

Conclusion - Breach of Contract Claims.

The oral agreement made August 10, 2011, wherein Desmond, Heller, and
Espinosa promised individually, on behalf of Peritus and on behalf of AMF is outside the
Statute of Frauds because it could be performed within one year. It was also outside the
Statute of Frauds due to I.C. § 9-506(3). The written employment agreement satisfies the
Statute of Frauds and was signed by Desmond, Heller, and Espinosa certainly on behalf of
AMF and Peritus and apparently individually. In the event they had no authority to act for
AMF or Peritus, they are individually liable. Further, if the evidence shows there was no
valid corporation when the contracts were made, Desmond, Heller and Espinosa are
personally liable.
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IV.
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

A.

Introduction.

The Defendants (other than Bailey's admitted employer, AMF) assert the Complaint
must be dismissed on the pleadings because (1) they claim the Complaint fails to assert
sufficiently outrageous conduct, and (2) all Defendants allege the Complaint is an "attempt
to convert a simple breach of contact claim into a tort claim." These two defenses will be
addressed separately. Again, however, the Court should keep in mind the rules regarding
notice pleadings. The litigants should be allowed to develop additional facts.
B.

The Conduct of Peritus, Desmond, Heller, and Espinosa Was Outrageous.

At the outset the Court should be reminded that the Defendants all claim AMF was
Bailey's employer and that the conduct of Peritus in particular is outside the
"employer/employee" relationship. The facts reveal Bailey was promised a written contract
as early as April 12, 2007, wherein Desmond, Heller, and Peritus would personally
guarantee payment of Bailey's compensation. After a number of years working, Bailey
claims he was owed approximately $95,000.00 in back pay and 500,000 shares of AMF
stock. (See Complaint paragraph 14.)
At that time Bailey threatened to quit in order to protect himself from further financial
hardship.

Bailey knew AMF did not have sufficient revenue to assure payment and

therefore required additional protection.

At the time of August 10, 2011, all of the

Defendants knew Bailey's value as a Chief Technology Officer was much greater than
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$150,000.00 per year.

These facts are apparent from a plain reading of the written

employment agreement.
Your base salary will be $150,000.00 per year and you will be
paid on the 15th and last day of each month. It is recognized
that this base salary is incommensurate with the job functions
of a CTO, and it is the Board of Directors intention to revisit
your base salary once consistent and reliable revenue streams
enable the company to re-evaluate your base salary. (See
Contract attached to Complaint, 3rd para.) (Emphasis added.)
All Defendants knew Bailey was capable of earning more than $150,000.00 per year
and everyone knew Bailey was unlikely to continue working for AMF if he was only going to
get paid out of unreliable revenue streams generated by AMF, a start-up. The Defendants
knew Bailey only agreed to continue working for AMF because he was assured of payment
in writing by Desmond, Heller, and Peritus as well as Espinosa. Bailey was looking to
sources outside AMF to ensure he would get paid. Once he finally received the signed and
written contract that contained provisions from Desmond and Heller on behalf of Peritus,
he knew there were sufficient certain resources available to back up the contract. Bailey
knew AMF was unreliable as it was already $95,000.00 behind. Had Peritus not signed the
contract, Bailey could have avoided financial ruin.
Bailey contends Peritus has significant financial resources available. AMF has
failed and refused to pay Bailey because AMF is judgment proof. That is just a fact which
Bailey knew in August of 2011. Peritus, Desmond, and Heller are intentionally defrauding
Bailey by representing to Bailey and this Court that Desmond, Peritus, and Heller did not
promise to pay Bailey. The obligation of Peritus is clear given the signature of Heller and
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Desmond expressly in their "capacity" as the President and Chief Operations Officer of
"Peritus I Asset Management, LLC."
Intentional, fraudulent conduct is outrageous and would support a claim for punitive
damages. It is unknown at this time if Heller, Desmond, and Peritus wrote the contract in
an ambiguous fashion in 2011 so that they could later deny the liability of Peritus. If that is
proven, there is a fraud claim. Alternatively, perhaps Peritus intended to be bound by its
promise to Bailey but later decided not to honor the contract. That would not be fraudulent
but it would be an intentional breach of contract that would also support a claim for punitive
damages due to the outrageousness of the conduct. Needless to say, much discovery
must be done to determine the facts of this case.
Other outrageous conduct includes combining the refusal to pay salaries clearly
owed with the requirement Bailey work in conditions that are intolerable. AMF refused to
pay creditors of AMF who can only take their vengeance out on the AMF officers like
Bailey. Creditors looking to Bailey to pay AMF debts is likely to cause severe stress.
Further, Bailey was required to work "22 hours a day and sleeping at the office." (See
Complaint, para. 27.)
Bailey claims Heller personally sent a threatening and harassing email to Bailey
suggesting Bailey could not quit despite the fact Peritus and Heller were not paying Bailey
as required by the contract. Again, Peritus and Heller were not Bailey's employer but they
were obligated to pay Bailey. Using intimidation and threats to keep someone working but
refusing to pay them is outrageous.

Had Bailey quit sooner he would have avoided

significant stress and lessened his financial disaster. A reasonable jury could conclude the
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combination of not paying Bailey, bullying him into not quitting and subjecting him to
intolerable daily working conditions meets the outrageousness element.
C.

AMF Was Bailey's Only Employer, Desmond, Heller, and Peritus are Liable

for Their Conduct.
Under California law as well as the law of most states, a corporate officer or director
is personally liable for torts which they authorize, direct, or participate.
Moreover, [a] corporate officer or director is, in general,
personally liable for all torts which he authorizes or directs or in
which he participates, notwithstanding that he acted as an
agent of the corporation and not on his own behalf.
Committee for Idaho's High Desert, Inc. v. Yost, 92 F.3d 814 at
823 (9th Cir. 1996) ..
See also, L.B. Industries v. Smith, 817 F.2d 69 (9th Cir. 1987).
It is an established principle of corporations law that corporate
directors are not liable merely by virtue of their office for fraud
or other tortious wrongdoings committed by the corporation or
its officers. (Citations omitted.) Instead, to be held liable a
corporate director must specifically direct, actively participate
in, or knowingly acquiesce in the fraud or other wrongdoing of
the corporation or its officers. L.B. Industries, Inc. v. Smith,
817 F.2d 69 at 71 (9th Cir. 1987.)
This i~ not the typical employment related IIED case. Typically, an employee gets
terminated, paid its salary, and sent down the road. The employee feels angry, hurt, and
humiliated, no more. There is no duty because they are employees at will. This case is
different. Bailey worked for AMF for four years on an oral employment agreement and
intended to quit in 2011 because he was not being paid regularly. If Peritus, Desmond,
and Heller not acted, Bailey would have gone on to a new job free of emotional and
financial stress.
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Instead, Peritus, Heller, and Desmond made specific written promises to pay Bailey
to keep him working at AMF. Based on their promises which were in addition to AMF
obligations, Bailey had the security of a written contract and additional obligors.
Thereafter, Bailey still did not receive the compensation promised.

Now, Peritus,

Desmond, and Heller are denying, despite a written contract they signed in their capacity
as officers of Peritus, that Bailey has no claim against them. There can be no doubt Bailey
has suffered significant financial stress during the term of the contract as well as after.
Heller, Desmond, and Peritus caused financial distress as well as severe emotional
distress by their conduct on behalf of Peritus, not AMF. Therefore, Desmond, Heller, and
Peritus' conduct is outside the employment contract.

V.
CONCLUSION

The Complaint states a claim upon which relief can be granted. The Complaint
sufficiently apprises the Defendants of the material facts upon which the Plaintiff bases his
action as well as the legal theories of recovery. This is a very complex factual and legal
dispute. However, the Complaint adequately sets forth viable causes of action. Therefore,
the Motion to Dismiss should be denied.
DATED this 5th day of February, 2015.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at 161 5TH
Avenue South, Suite 100, Twin Falls, Idaho, certifies that on the 5th day of February, 2015,
he caused a true and correct copy of the MEMORANDUM IN RESPONSE TO
DEFENDANTS' MOTION TO DISMISS to be forwarded with all required charges prepaid,
by the method(s) indicated below, to the following:

D. John Ashby
Hawley, Troxell, Ennis
& Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Delivered
U.S. Mail
Fax
Fed. Express

Robert B. White
Melodie A. McQuade
Givens Pursley, LLP
P.O. Box 2720
Boise, ID 83701-2720

Hand Delivered
U.S. Mail
Fax
Fed. Express

X

X
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CHRISTOPHER D. RICH, Clerk
By KIERSTEN HOUST

2

DEPUTY

3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5
6
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8

SHAWN W. BAILEY,
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MOTION TO DISMISS
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"

PROCEDURAL BACKGROUND

1
2

On October 30, 2014, Plaintiff filed a Complaint alleging breach of an

3

employment contract and intentional infliction of emotional distress ("IIED").

4

January 2, 2015,

5
6

On

Defendants American Medical File ("AMF"), Peritus Assets

Management, LLC ("Peritus"), Heller, and Desmond filed a motion to dismiss Count II
(IIED) and Count I (breach of contract) as to Defendants Peritus, Heller, and Desmond.

7

On January 14, 2015, Defendant Espinosa joined the motion to dismiss.
8
9
10

On February 5, 2015, Plaintiff filed a memorandum in response to Defendants'
motion to dismiss. On February 18, 2015, Defendants AMF, Peritus, Heller and

11

Desmond filed a reply memorandum in support of motion to dismiss. On February 19,

12

2015, Defendant Espinosa filed a reply memorandum in support of motion to dismiss.

f

13

On February 23, 2015, the court heard oral argument on Defendants' motion to

{

14

dismiss and took the matter under advisement.

15

STANDARD OF REVIEW

16
17
18
19

A motion to dismiss is generally viewed with disfavor. Wackerli v. Martindale, 82
Idaho 400, 404 (1960).

A motion to dismiss under Idaho Rule of Civil Procedure

12(b)(6) will not be granted "unless it appears beyond doubt that the [Plaintiff] could

20

prove no set of facts in support of his claim which would entitle him to relief." Orthman
21

v. Idaho Power Co., 126 Idaho 960, 962 (1995). For the purpose of deciding a motion
22

23

to dismiss, the Court assumes that all the factual assertions in the Complaint are true;

24

however, the Court is not bound to accept assertions of law contained in the Complaint.

25

Owsley v. Idaho Indus. Comm'n, 141 Idaho 129, 136, 106 P.3d 455,462 (2005).

26
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FACTS 1
2

Plaintiff began work for AMF around April 1, 2006. Plaintiff's employment was

3

initially pursuant to oral agreement, but was reduced to writing around April 12, 2007.

4

Defendants failed to pay Plaintiff's salary and Plaintiff threatened to quit. In response to

5
6

Plaintiffs threat, Defendants promised, on August 10, 2011, to pay the amounts owed
under the April 1, 2006 oral contract at a future date when AMF became profitable or

7

when Plaintiff was terminated.
8

On or about October 10, 2011, Plaintiff entered into a written employment
9
10

contract. with AMF.

Defendants Heller,

Desmond and

Espinosa signed as

11

representatives of Peritus I Assets Management, LLC and/or members of the Board of

12

Directors of American Medical File. The signature blocks state:

13

14
15

16

Ronald J. Heller
Pres'ident
Peritus I Asset Management, LLC
Board of Directors
American Medical File

17

1a
19
20

David J. Desmond
Chief Operating Officer
Peritus· I Asset Management, LLC
Board of Directors
American Medical File

21

22

23
24

25

1

The facts set forth in this section are taken from the Complaint, filed October 30, 2014. In ruling on a
motion to dismiss under Idaho Rule of Civil Procedure 12(b)(6), the Court is limited to the facts set forth in
the Plaintiff's complaint. lndep. Sch. Dist. of Boise City v. Harris Family Ltd P'ship., 150 Idaho 583, 588,
249 P.3d 382, 387 (2011) quoting Taylor v. McNicho/s, 149 Idaho 826, 833, 243 P.3d 642, 649 (2010)
(" ... for the purposes of deciding a 12(b)(6) motion, 'the only facts which a court may properly consider ...
are those appearing in the complaint, supplemented by such facts as the court may properly judicially
notice.'").

26
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2
3

William R. Espinosa
Chairman and Chief Executive Officer
Board of Directors
American Medical File

4

At all times after November 1, 2012, Plaintiff's salary and other employment

5

compensation were personally (orally) guaranteed by the defendants Peritus, Heller

6

and Desmond.

7
8

Between October 10, 2011 and March 2013, Defendants did not pay Plaintiff's
wages. Plaintiff was terminated on March 21, 2013.

9

Defendants Heller, Desmond and Espinosa imposed extremely harsh working
10
11
12

i

conditions on Plaintiff. Defendant Heller sent an email to Plaintiff stating: "Quitting will
not be tolerated any longer, not a threat, just a fact." Defendant Heller told Plaintiff that

13

if Plaint.iff threatened to quit, Defendant Heller could quit funding the company

14

completely. Plaintiff had to work up to 22 hours at one time. Plaintiff suffered from his

15

employment, experiencing night sweats, sleeplessness, and suicidal thoughts. Plaintiff

16

gained over fifty pounds and now has diabetes.

17

DISCUSSION

18
19

20

In the Complaint, Plaintiff states two separate claims against Defendants:
breach of employment contract and intentional infliction of emotional distress.

21

Breach of Contract
22

The Court grants Defendants' motion to dismiss Count I against the individual
23

24

Defendants Heller, Desmond and Espinosa.

These individual Defendants were not

25

parties to the written employment contract. Although they signed the August 10, 2011

26

employment contract, they did so as representatives of Peritus I Asset Management
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and/or members of the Board of Directors of American Medical File. Any cause of
2
3
4

action based on an oral guarantee of wages by these individual Defendants is barred by
the statute of frauds. I. C. § 9-505(2).
,r

The breach of employment contract claim contained in Count I survives as to

5

Defendants AMF and Peritus.

6

Intentional Infliction of Emotional Distress

7

Plaintiff alleges that the Defendants induced hir:n to work for long shifts (up to 22

8

hours), threatened Plaintiff that quitting would not be tolerated any longer, and that
9

Defendant Heller told Plaintiff that if he (Plaintiff) threatened to quit, Defendant Heller
10

could quit funding the company. Plaintiff alleges:
11
12
13
14
15

The Defendants expected [Plaintiff] to perform the functions of a product
manager developing software, project manager rolling out the software,
testing and quality assurance manager, marketing manager, and
operations manager but failed and refused to authorize the employment of
adequate additional employees to assist and increased the pressure by
failing to pay employees and vendors. As a result of Defendants'
demands, [Plaintiff] was often working 22 hours a day and sleeping at the
office.

16
17

Pl.'s Campi at 1J27 (Oct. 30, 2014).

18

Even assuming that all of these facts are true, the conduct that Plaintiff alleges is

19

not so extreme and outrageous as to state a claim for intentional infliction of emotional

20

distress. For this reason, the Court grants Defendants' motion to dismiss Count II, the

21

intentional infliction of emotional distress claim.

22

23

To prove intentional infliction of emotional distress, a Plaintiff must show: (1) the
conduct was intentional or reckless; (2) the conduct was extreme and outrageous; (3)

24

there was causal connection between the wrongful conduct and the emotional distress;
25

and (4) the emotional distress was severe.
26

Curtis v. Firth, 123 Idaho 598, 601, 850

r
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P.2d 749, 752 (1992). Courts have required very extreme conduct to justify liability for
2

an intentional infliction of emotional distress claim. Examples of extreme conduct that

3

would support this type of claim include sexual, mental and physical abuse by a

4

boyfriend 1 and recklessly shooting and killing someone's pet donkey and pack animal. 2

5

Bad conduct, or unjustifiable conduct, is not enough to support a claim for

6

intentional infliction of emotional distress. "Even if a [party's] conduct is unjustifiable, it

7

does not necessarily rise to the level of 'atrocious' and 'beyond all possible bounds of

8

decency' that would cause an average member of the community to believe it was
9

'outrageous."' Edmonson v. Shearer Lumber Products, 139 Idaho 172, 180, 75 P.3d
10
11

12

733, 741 (2003) (quoting Nelson v. Phoenix Resort Corp., 181 Ariz. 188, 888 P.2d 1375
(Ariz.App.1994)).

Examples of conduct that are insufficient to support a claim for

13

intentional infliction of emotional distress include: negligent handling of decedent's

14

remains, 3 escorting a twenty-two year employee with an excellent work record to his

15

office and his locker to collect his belongings and then escorting him off the premises, 4

16

and - most similar to Plaintiff's allegations in this case - a claim of verbal abuse by an

17

employer. 5

18

In McPhee, the Plaintiff alleged that, when he demanded payment of a

19

commission for his services, his employer verbally abused him. Johnson v. McPhee,
20

147 Idaho 455, 210 P.3d 563 (Ct. App. 2009). The employer told Plaintiff that Plaintiff
21

22

"hadn't even begun to see how much [employer] hated [Plaintiff.]" 147 Idaho at 465,

23
24

1

Curtis v. Firth, 123 Idaho 598, 850 P.2d 749 {1992).
Gill v. Brown, 107 Idaho 1137, 695 P.2d 1276 {Ct. App. 1985).
3 Brown v. Matthews Mortuary Inc., 118 Idaho 830,801 P.2d 37 (1990).
4 Edmonson v. Shearer Lumber Products, 139 Idaho 172, 75 P.3d 733 {2003).
5 Johnson v. ¥cPhee, 147 Idaho 455, 210 P.3d 563 (Ct. App. 2009).
2

25
26
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.

.
210 P.3d at 581. The employer allegedly called Plaintiff a "f---ing p---k," "deranged
2

motherf----r," "crazy," a "fly on my a--" and a "piece of s--t." Id. at 465, 210 P.3d at 581.

3

In that case, the appellate court wrote: "While McPhee's alleged conduct after

4

December 6, 2003, if true, was mean-spirited and crude, it does not rise to the level of

5

extreme and outrageous conduct required to kindle this cause of action." Id. at 465,

6

21 O P. 3d at 581 .

7

This situation is not the same as McPhee's, but it is similar insofar as the alleged

8

conduct does not rise to the level of extreme and outrageous conduct required to
9

support a cause of action for intentional infliction of emotional distress. For this reason,
10
11

the Court will grant Defendants' motion to dismiss Count II.

12

DECISION AND ORDER
13
14

Defendants' motion to dismiss under Idaho Rule of Civil Procedure 12(b)(6) is

15

GRANTED on Count I, as to Defendants Heller, Desmond and Espinosa. The claim in

16

Count I survives as to Defendants Peritus and AMF.

17
1a

19
20

Defendants' motion to dismiss Count II, intentional infliction of emotional
distress, is GRANTED.
IT IS SO ORDERED.
DATED this 5th day of March 2015.

21
22

Melissa Moody
District Judge

23
24
25
26
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CERTIFICATE OF MAILING
2

I hereby certify that on the ~ a y of March 2015, I served a true and correct
3

4
5
6

copy of the within instrument to:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, PA
161 5th Ave S, Ste 104
Twin Falls, ID 83303-1806

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile

John Ashby
HAWLEY TROXELL ENNIS & HAWLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile

Robert B. White
GIVENS PURSLEY LLP
PO Box 2720
Boise, ID 83701-2720

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Electronic Mail
( ) Facsimile

7
8
9

10
11
12
13
14

CHRISTOPHER D. RICH
Clerk of the District Court

15
16
17
18
19

20
21
22
23
24

25
26
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MAR 26 2015

CHA/STOPHER D. RICH1 Clerk
By ANNAMARIE MEYER
01:Pl)ty

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Plaintiff,

Case No. CV Pl 2014-20704

vs.

JUDGMENT

AMERICAN MEDICAL FILE, INC., a
California Corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
and WILLIAM R. ESPINOSA, an
individual,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
In favor of Defendant William R. Espinosa against Shawn W. Bailey.

It is the

judgment of the court that Plaintiff Shawn W. Bailey's Complaint is DISMISSED WITH
PREJUDICE as against Defendant William R. Espinosa.
DATED this 25th day of March 2015.

Melissa Moody
District Judge
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RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order it is
hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has
determined that there is no just reason for delay of the entry of a final judgment and that
'

the court has and done hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by
the Idaho Appellate Rules.
Dated this 25th day of March 2015.

Melissa Moody
District Judge
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-. .
CERTIFICATE OF MAILING

I hereby certify that on this

;}{a ":;ay of March 2015, I mailed (served) a true

and correct copy of the within instrument to:
Robert B. White
GIVENS PURSLEY LLP
PO Box 2720
Boise, ID 83701-2720

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

Jeffrey J. Hepworth
JEFFREY J .. HEPWORTH, PA
PO Box 2815
Boise, ID 83701-2815

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

John Ashby
HAWLEY TROXELL ENNIS & HAWLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile
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CHRISTOPHER D. RICH, Clerk
By HALEY MYERS
DEPUTY
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D. John Ashby, ISB No. 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5200
Email: jashby@hawleytroxell.com
Attorneys for Defendants American Medical File,
Inc., Peritus I Assets Management, LLC, Ronald J.
Heller and David J. Desmond
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWN W. BAILEY,

)
)
Plaintiff,
)
)
vs.
)
)
AMERICAN MEDICAL FILE, INC., a
)
California corporation; PERITUS I ASSETS )
MANAGEMENT, LLC; RONALD J.
)
HELLER, an individual; DAVID J.
)
DESMOND, an individual; and WILLIAM R. )
ESPINSOA, an individual,
)
)
Defendants.
)
)

Case No. CV PI 1420704
DEFENDANT PERITUS I ASSET
MANAGEMENT, LLC'S ANSWER TO
PLAINTIFF'S COMPLAINT

---------------

Defendant Peritus I Asset Management, LLC ("Peritus"), by way of answer to Plaintiffs
Complaint and Demand for Jury Trial, denies each and every allegation contained therein unless
expressly admitted, as follows:

DEFENDANT PERITUS I ASSET MANAGEMENT, LLC'S ANSWER TO
PLAINTIFF'S COMPLAINT- 1

000056
44378.0004.7332475. I

f\.rl\.

PARTIES, JURISDICTION AND VENUE

1.

Answering paragraph 1 of Plaintiffs Complaint, Peritus lacks sufficient

knowledge to admit or deny the allegations therein and therefore denies the same.
2.

Answering paragraph 2 of Plaintiffs Complaint, Peritus admits only that

American Medical File is a California Corporation. Peritus denies all allegations not expressly
admitted herein.
3.

Peritus denies the allegations in paragraph 3 of Plaintiffs Complaint.

4.

Answering paragraph 4 of Plaintiffs Complaint, Peritus admits only the first two

sentences of paragraph 4. Peritus denies all allegations not expressly admitted herein.
5.

Answering paragraph 5 of Plaintiffs Complaint, Peritus admits only that

Defendant David J. Desmond is an officer of Peritus Asset Management, LLC, a member of the
AMF Board of Directors and a Colorado resident. Peritus denies all allegations not expressly
admitted herein.
6.

Peritus denies the allegations in paragraph 6 of Plaintiffs Complaint.

7.

Paragraph 7 of Plaintiffs Complaint states a legal conclusion to which no

response is required.
8.

Paragraph 8 of Plaintiffs Complaint states a legal conclusion to which no

response is required.
BACKGROUND FACTS

9.

Answering paragraph 9 of Plaintiffs Complaint, Peritus admits only that AMF is

a California corporation incorporated in 2001. Peritus denies all allegations not expressly
admitted herein.
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10.

Answering paragraph 10 of Plaintiffs Complaint, Peritus admits only that

Plaintiff began employment with AMF on or around April 1, 2006. Peritus denies all allegations
not expressly admitted herein.
11.

Peritus denies the allegations in paragraph 11 of Plaintiff's Complaint.

12.

Peritus denies the allegations in paragraph 12 of Plaintiffs Complaint.

13.

Peritus denies the allegations in paragraph 13 of Plaintiffs Complaint.

14.

Peritus denies the allegations in paragraph 14 of Plaintiffs Complaint.

15.

Answering paragraph 15 of Plaintiffs Complaint, Peritus admits only that

Plaintiff and AMF entered into a written letter of employment. That document speaks for itself.
Peritus denies all allegations not expressly admitted herein.
16.

Peritus denies the allegations in paragraph 16 of Plaintiff's Complaint.

17.

Peritus denies the allegations in paragraph 17 of Plaintiff's Complaint.

18.

Answering paragraph 18 of Plaintiffs Complaint, Peritus admits only that

Plaintiff made a written demand on AMF in approximately March of 2013. Said document
speaks for itself. Peritus denies all allegations not expressly admitted herein.

COUNT ONE
19.

Answering paragraph 19 of Plaintiffs Complaint, Peritus realleges and

incorporates herein by reference its answers to paragraphs 1 through 18 of Plaintiffs Complaint.
20.

Peritus denies the allegations in paragraph 20 of Plaintiff's Complaint.

21.

Peritus denies the allegations in paragraph 21 of Plaintiffs Complaint.
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22.

Answering paragraph 22 of Plaintiffs Complaint, Peritus admits only that

Plaintiff and AMF entered into a written letter of employment. That document speaks for itself.
Peritus denies all allegations not expressly admitted herein.
23.

Peritus denies the allegations in paragraph 23 of Plaintiffs Complaint.

24.

Peritus denies the allegations in paragraph 24 of Plaintiffs Complaint.

25.

Peritus denies the allegations in paragraph 25 of Plaintiff's Complaint.

COUNT TWO
26.

Paragraphs 26 through 31 do not make allegations against Peritus and Count Two

has already been dismissed by the Court.

PRAYER FOR RELIEF
Peritus denies that Plaintiff is entitled to any of the relief for which he prays in his
Complaint.

DEFENSES
The following defenses are not stated separately as to each claim for relief or allegation
of Plaintiff. Nevertheless, the following defenses are applicable, where appropriate, to any and
all of Plaintiffs claims for relief. In addition, Peritus, in asserting the following defenses, does
not admit that the burden of proving the allegations or denials contained in the defenses is upon
Peritus but, to the contrary, asserts that by reason of denials and/or by reason of relevant
statutory and judicial authority, the burden of proving the facts relevant to many of the defenses
and/or the burden of proving the inverse of the allegations contained in many of the defenses is
upon Plaintiff. Moreover, Peritus does not admit, in asserting any defense, any responsibility or
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liability of Peritus but, to the contrary, specifically denies any and all allegations ofresponsibility
and liability in Plaintiff's Complaint.

FIRST DEFENSE
Plaintiff's Complaint, and each and every claim for relief stated therein, fails to state a
claim for relief against Peritus.

SECOND DEFENSE
Plaintiff is barred from maintaining this action aga~nst Peritus because there is no privity
of contract between Plaintiff and Peritus.

THIRD DEFENSE
Plaintiffs claims for damages may be barred or limited to the extent that he failed to
mitigate or minimize his damages. Alternatively, any claim for relief must be set off and/or
reduced by wages, compensation, pay and benefits, or other earnings, remunerations, profits, and
benefits received by Plaintiff.

FOURTH DEFENSE
Plaintiff's claims are barred, in whole or in part, by applicable statutes of limitations.

FIFTH DEFENSE
To the extent that Plaintiff alleges that Peritus breached a contract, any alleged breach of
contract by Peritus was excused by Plaintiffs prior breach of that contract.

SIXTH DEFENSE
Any damage or harm suffered by Plaintiff, which damage or harm Peritus expressly
denies, was contributed to, caused by, or resulted from Plaintiff's own actions, inactions,
omissions or misconduct.
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SEVENTH DEFENSE
Plaintiff's claims are barred because any actions taken by Peritus were justified.

EIGHTH DEFENSE
Plaintiff's claims are barred by the doctrines of wavier, estoppel and/or other equitable
defenses.

NINTH DEFENSE
Plaintiffs claims are barred, in whole or in part, by the statute of frauds.

TENTH DEFENSE
Plaintiff is barred from maintaining this action against Defendant because evidence of the
oral agreement upon which this action is based is inadmissible under the parol evidence rule.

ELEVENTH DEFENSE
Plaintiff is barred from maintaining this action against any Defendant because a condition
precedent to Defendants' alleged duty to perform failed to occur.

TWELFTH DEFENSE
Plaintiff is barred from maintaining this action against any Defendant because the
contract upon which the action is based is void or voidable because the contract was entered into
as a result of a mutual or unilateral mistake of fact.

TIDRTEENTH DEFENSE
Plaintiff is barred from maintaining this action against any Defendant because the
contract upon which the action is based is void or voidable because it was entered into as a result
of duress or undue influence.
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FOURTEENTH DEFENSE
Plaintiff is barred from maintaining this action against any Defendant because the
contract upon which the action is based, at least at interpreted by Plaintiff, is unconscionable.

RULE 11 STATE:MENT
Peritus has considered and believes that it may have additional defenses to Plaintiffs
claims but does not have enough information at this time to assert any such additional defenses
under Rule 11 of the Idaho Rules of Civil Procedure. Peritus does not intend to waive any such
defenses and specifically asserts its intention to amend this Answer if, after research and
discovery, facts come to light giving rise to such additional defenses.
WHEREFORE, Defendant Peritus seeks the following relief:
1.

For an order dismissing with prejudice each and every claim for relief against

Peritus and for a judgment thereon in favor of Peritus and against Plaintiff;
2.

For all costs and attorney fees incurred by Peritus in defending this action,

awardable pursuant to applicable rule, statute, or contract provision;
3.

For such other and further relief as the Court deems just and necessary.

DATED THIS 30th day of March, 2015.
HAWLEY TROXELL ENNIS & HAWLEY LLP

B~~

y ~ b y , !SB No. 7228
Attorneys for Defendants American Medical
File, Inc., Peritus I Assets Management, LLC,
Ronald J. Heller and David J. Desmond
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of March, 2015, I caused to be served a true
copy of the foregoing DEFENDANT PERITUS I ASSET MANAGEMENT, LLC'S ANSWER
TO PLAINTIFF'S COMPLAINT by the method indicated below, and addressed to each of the
following:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, P.A. & ASSOCIATES
199 N. Capitol Blvd., Ste. 501
P. 0. Box 2815
Boise, ID 83701-2815
[Attorneys for Plaintiff]

0 U.S. Mail, Postage Prepaid

Robert B. White
GIVENS PURSLEY LLP
601 W Bannock Street
Boise, ID 83702
{Attorneys for Defendant William R. Espinosa]

0 U.S. Mail, Postage Prepaid

-

D Hand Delivered
D Overnight Mail
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0 Telecopy: 208.246.8655

D Hand Delivered
D Overnight Mail
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0 Telecopy: : 208.388.1300
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D. John Ashby, ISB No. 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5200
Email: jashby@hawleytroxell.com
Attorneys for Defendant Peritus I Asset
Management, LLC

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWNW. BAILEY,

)
)
)
Plaintiff,
)
)
vs.
)
AMERICAN MEDICAL FILE, INC., a
)
California corporation; PERITUS I ASSETS )
MANAGEMENT, LLC; RONALD J.
)
HELLER, an individual; DAVID J.
)
DESMOND, an individual; and WILLIAM R. )
ESPINOSA, an individual,
)
)
)
Defendants.
)

Case No. CV PI 1420704
AFFIDAVIT OF COUNSEL IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

D. John Ashby, after first being duly sworn upon oath, deposes and says:
1.

I am counsel of record for Peritus I Asset Management, LLC ("Peritus") in the

above-captioned matter. I make this affidavit in support of Peritus' Motion for Summary
Judgment.

AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - 1
/\
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2.

Attached hereto as Exhibit A is a true and accurate copy of the deposition of

Plaintiff Shawn W. Bailey, taken March 14, 2016, along with copies of the relevant exhibits
from that deposition.
Further your affiant sayeth naught.

STATE OF IDAHO
County of Ada

)
) ss.
)

SUBSCRIBED AND SWORN before me this 21st day of March, 2014.

Name: Toni Sullivan-Ardaiz
Notary Public for Idaho
Residing at Meridian, Idaho
My commission expires: 01/28/2022
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 21st day of March, 2016, I caused to be served a true
copy of the foregoing AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT by the method indicated below, and addressed to each of the
following:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, P.A. & ASSOCIATES
199 N. Capitol Blvd., Ste. 501
P. 0. Box 2815
Boise, ID 83701-2815
[Attorneys for Plaintijf]

~ U.S. Mail, Postage Prepaid

D Hand Delivered
D Overnight Mail
DE-mail
D Telecopy: 208.246.8655

D. John Ashby
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,

)

Plaintiff,

)

vs.

) Case No. CV PI 1420704

AMERICAN MEDICAL FILE, INC., a

)

California corporation;

)

PERITUS I ASSETS MANAGEMENT,

)

~LC; RONALD J. HELLER, an

)

individual; DAVID J. DESMOND,

)

an individual; and WILLIAM R.

)

ESPINOSA, an individual,

)

Defendants.

_________________

)
)

DEPOSITION OF SHAWN W. BAILEY
TAKEN MARCH 14, 2016

REPORTED BY:
BEVERLY A. BENJAMIN, CSR No. 710

Notary Public

EXHIBIT A
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THE DEPOSITION OF SHAWN W. BAILEY was taken on
behalf of the Defendant Peritus I Assets Management, LLC
at the offices of Hawley Troxell Ennis & Hawley, 877
Main Street, Suite 1000, Boise, Idaho, commencing at
9:02 a.m. on March 14, 2016, before Beverly A. Benjamin,
Certified Shorthand Reporter and Notary Public within
and for the State of Idaho, in the above-entitled
matter.
APPEARANCES :
For Plaintiff:
JEFFREY J. HEPWORTH, PA & ASSOCIATES
BY MR. JEFFREY J. HEPWORTH
199 N. Capitol Blvd., Suite 501
Boise, Idaho 83701
jhepworth@idalawyer.com
For Defendant Peritus I Assets Management, LLC:
Hawley, Troxell, Ennis & Hawley, LLP
BY MR. D. JOHN ASHBY
877 Main Street, Suite 1000
P.O. Box 1617
Boise, Idaho 83701-1617
jashby@hawleytroxell.com
ALSO PRESENT:

David Desmond (Telephonically)
Ronald Heller (Telephonically)
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Agenda: American Medical File Board of
92
Directors, 4/12/2007, and minutes
State of Idaho Office of the Secretary
102
of State, Certificate of Authority of
American Medical File, Inc.
E-mail from Shawn Bailey to Dave
104
Desmond and Ron Heller, with attached
Board Meeting Minutes, April 19-21,
2010
Peritus I Asset Management, LLC
107
Transaction Detail by Account, January
2004 through December 2014
E-mail from Shawn W. Bailey to Dave
129
Desmond, Tim Gramatovich, Ron Heller,
12/15/2008
Promissory Note, 100,000, 2/7/2013
137
E-mail from Shawn Bailey to Bill
143
Espinosa, 3/21/2013
Pay stub for Shawn Bailey, 3/27/2013
148
Demand letter to American Medical
150
File, 3/28/2013
Letter to American Medical File from
152
Parsons Behle & Latimer, 5/31/2013
E-mail from Dave Desmond to Shawn
157
Bailey, 10/25/2013
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I N D E X
TESTIMONY OF SHAWN W. BAILEY
Examination by Mr. Ashby

PAGE

2

6

3

E X H I B I T S

5

7

NO.
1 -

8

2

-

10

3

-

11

4

-

12
13
14

5 -

9

15
16

6

-

17
18

7 -

19

20
21
22
23
24

Memo to Mr. Bailey from Dave Desmond,
5/8/2009
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DESCRIPTION
PAGE
Complaint and Demand for Jury Trial
8
Plaintiff's Answers to Defendants'
9
First Set of Discovery Requests

6
7
8
9

10
American Medical File Articles of
21 11
Incorporation
12
Letter to Shawn Bailey from Ronald
31 13
Heller and David Desmond, dated
14
3/10/2006
15
Operating Agreement by and between
42 16
Nominee and American Medical File
17
Memorandum in Response to Defendants•
49 18
Motion to Dismiss
19
54 20
E-mail from Bob Forgie to Tim
21
Gramatovich, 11/27/2007
64 22
E-mail from Bob Forgie to Shawn
Bailey, 4/23/2008
23
American Medical Fila, Inc. September
76 24
4, 2012, statement of stock registry 25
Resume
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SHAWN W. BAILEY,
first duly sworn to tell the truth relating to said
3 cause, testified as follows:

1

2

4
EXAMINATION
5
6 QUESTIONS BY MR. ASHBY:
7
Q. So we haven't met before. My name is John
8 Ashby. I'm an attorney for Peritus Asset Management.
Will you go ahead and state your name for the
9
10 record, please.
11
A. Shawn W. Bailey.
Q. Do you mind ifl call you "Shawn" today?
12
13
A. That's fine.
14
Q. Have you ever had your deposition taken
15 before?
16
A. No.
17
Q. Let me give you a couple of ground rules. To
18 your left is a court reporter, Bev, and she is going to
19 be taking down everything that you and I say today. So
20 I'm just going to ask you a couple things that will help
21 keep a nice, clear record. And the first one is that.
22 anything you say needs to be audible, meaning you need
23 to speak out loud and not just shake your head. Okay?
24
I'm going to ask you a series of questions and
25 I will ask you to respond to those questions, but I'll
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A. No.
Q. Throughout the day today I'm going to hand you
some exhibits that we'll mark as deposition exhibits.
I'm going to hand them to the court reporter, she'll
mark them and give you a copy, and I'll ask you to
identify what they are.
So the first document I will give you is going
to be marked as Exhibit No. 1.
(Exhibit 1 marked.)
Q. (BY MR. ASHBY) Do you recognize that as the
complaint that you have filed in your lawsuit against
Peritus Asset Management?
A. Yes.
Q. Throughout the day today I'm going to refer
back to this, but for now I'll just ask you if you
reviewed and read this complaint before you filed it.
A. Yes.
Q. I don't believe there has been any amended
complaint filed in this case, has there been?
A. No.
Q. You mentioned earlier that in preparation for
your deposition today you looked at some of the
interrogatory responses?
A. Uh-huh.
Q. I'm going to hand you what I think you are
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ask you to wait to give me your response until my
question is done. All right?
A. Yeah.
Q. Throughout the day today we'll probably take
some breaks, and I'm okay with you asking for a break
any time you want, other than I would like you to answer
whatever question I have pending before we take a break.
Is that all right?
A. Yes.
Q. Is there any reason you would not be able to
testify truthfully and accurately today?
A. No.
Q. Are you on any type of medication or anything
else going on that would affect your ability to testify
~thfully and accurately?
A. Nothing that would prevent.
Q. Would you tell me your address, please.
A. 4497 South Glenmere Way, Meridian, Idaho
83642.
Q. Have you done anything to prepare for your
deposition today?
A. Just reviewed the interrogatories from both
parties.
Q. Have you spoken with anyone other than your
lawyer in preparation for your deposition today?
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probably referring to and just ask you to verify that.
Let's mark this document as Exhibit No. 2.
(Exhibit 2 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
A. Yes.
Q. What is it?
A. This is the Plaintiffs Answers to Defendants'
First Set of Discovery Requests.
Q. It's your answers to the questions that
Peritus asked of you; correct?
A. Yes.
Q. If you look back to page 24 of the response, I
think that is your signature there, isn't it?
A. Yes.
Q. Did you read the responses before you signed
this document?
A. Yes, I did.
Q. Are your answers to Peritus' questions
truthful and accurate to the best of your knowledge?
A. Yes. To the best of my knowledge, yes.
Q. Again, we'll probably refer back to this
throughout the day today. I just wanted to get it
marked as we get started here.
I'm going to start just by asking you a few
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Page 10

general questions about your background and educational
background.
3
Axe you married, Shawn?
4
A. lam.
5
Q. What is your wife's name?
6
A. Shauna Bailey.
7
Q. Is that S-h-a-w-n-a?
8
A. S-h-a-u-n-a.
9
Q. Do you have kids?
10
A. Yes, I do.
11
Q. Do they live with you?
12
A. I have two that live with me, the two
13 youngest.
14
Q. Who all lives with you at your house now?
15
A. Me, my wife, and Brendon Bailey, 10 years old,
16 and Caleb who is 6 years old.
17
Q. What is the most recent degree that you've
18 obtained as far as your education?
19
A. High school diploma.
20
Q. Where did you graduate from high school?
21
A. Minidoka County High School..
22
Q. What year did you graduate?
23
A. 1991.
24
Q. What education do you have after high school?
25
A. I have some college. I have one more class to
1
2

1
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7
8
9
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think I had one semester at Idaho State University in
'97.
Q. But you didn't get an associate's degree or
anything like that from Ricks College; correct?
A. I have no other degrees.
Q. How about any certifications or licenses?
A. I had held an Idaho state real estate license,
I want to say 1996 and '97. That's a long time ago.
But I did attend Eastern Idaho College and took my 90
hours, and I practiced real estate for a year or two.
Q. Back in the mid '90s or so?
A. Mid to late '90s. I moved to Boise in 1998,
so just prior to that.
Q. I want to walk you briefly through your
employment background, and let's start just with
whatever you would consider your first real job.
A. I started my own business when I was 16 that I
ran for ten years until I was about 26.
Q. What kind of business was that?
A. It was a mobile music and I owned dance clubs,
so just general entertainment business.
Q. Like DJ'ing type of stuff?
A. Yeah, DJ'ing, managing bands, tours. I did
have a dance club, Retrixx Dance Club in Rexburg.
Q. You were the owner of that business?
Page 13
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finish my freshman year, and then one additional class
and then that would finish my sophomore year. So I've
taken quite a bit of classes, but I'm still missing my
math.
Q. So you don't yet have any post high school
diplomas or -- right?
A. No.
Q. You are attending classes now; correct?
A. I was, but I haven't in the last year.
Q. Was that at Boise State?
A. Yes.
Q. Is there a particular degree you are pursuing?
A. Computer science.
Q. When did you start at Boise State?
A. Well, I started back to school in 2013, and I
can't remember if it was fall of 2013 or spring of 2014,
actually I think it was -- I have to think through this.
But I think it was January of 2014 is when I started
back.
Q. Had you done any college studies before going
back to Boise State around 2013?
A. No. The last time I had been in college I
think was in, at an accredited school anyway, was 1997.
Q. Where was that at?
A. I went to Ricks College in 1995 and '96, and I

Min-U-Script®

A. Yes.
Q. Did have any employees?
3
A. Yes, I maintained anywhere from 14 to 21
4
employees, seasonal mostly.
5
Q. What was the name of the company?
6
A. Bailey's Music Express was the mobile, and I
7 think at one point we operated under Wild West
8 Entertainment.
9
Q. That's Wild what -10
A. Wild West.
11
Q. Did you set up business entities through which
12 you operated?
13
A. As a proprietor, but I did have fictitious
14 names filed.
15
Q. Like DBAs?
16
A. Yes.
17
Q. Did you ever set up like an LLC or a
18 corporation or partnership?
19
A. No.
20
Q. Did you have any partners in your business?
21
A. No.
22
Q. When you were operating that business, did you
23 have a line of credit or anybody that helped finance the
24 business?
25
A. We had a $15,000 line of credit, and I cannot
1

2
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Page 14

remember -Q. Do you remember if it was traditional bank
financing or some other type of investment?
4
A. It was a secured note on a CD that may have
5 been at First Federal.
6
Q. By "CD" you mean a certificate of deposit?
7
A. Yes. My in-laws deposited cash into a CD and
8 then I loaned against it at the bank.
9
Q. So the bank loaned you funds secured by money
10 that was on a certificate of deposit; correct?
11
A. Yes.
12
Q. Did you use that line of credit to pay your
13 operating expenses?
14
A. No. That was the initial start-up costs when
15 we bought the club. Prior to that I never needed it.
16 But when we purchased the dance club, then I had to have
1 7 some money down, so then we spent the next couple years
18 just paying that down.
19
Q. Did you ever dip into that line of credit?
20
A. No. Other than the initial full amount, but
21 no, then we just paid it off.
22
Q. Any other investments in that business other
23 than that bank's secured note?
24
A. No.
25
Q. What was your next employment after running
1
2
3

and I managed that part of the business.
Q. What was the relationship between GRA
Interactive and Guy, Rome and Associates?
4
A. I don't know, legally I don't know what their
5 relationship was, but for all intents and purposes we
6 shared the same office. It may just be a DBA, it may
7 have just been a marketing name, I don't know.
8
Q. Who paid your paychecks?
9
A. Guy, Rome and Associates.
10
Q. During what years did you work for Guy, Rome
11 and Associates?
12
A. Ifl remember correctly, 2001 through 2004.
13
Q. And why did your employment with Guy, Rome and
14 Associates end?
15
A. One of their clients failed to pay and so I
16 was laid off.
17
Q. Did the company go out of business or they
18 just laid you off?
19
A. No, they just laid me off.
20
Q. Do you know if it was performance based at
21 all?
22
A. No, it was not performance based.
23
Q. Where did you work after Guy, Rome and
24 Associates?
25
A. After Guy, Rome and Associates I went to Saint
1

2
3
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that business?
A. While I was running that business is when I
did the one or two years in real estate, which was just
completely unfruitful. And then after that then I moved
to Boise in 1998 and began working at Micron Technology.
Q. What was your position at Micron Technology?
A. I started as an operator and then moved into a
web technology, web technologist software engineer
position.
Q. Can you tell me approximately what years you
worked for Micron?
A. 1998 through 2001.
Q. That was '98 through 2001?
A. Yeah.
Q. Why did your employment at Micron end?
A. I was headhunted by a firm downtown called
Guy, Rome and Associates to manage their interactive
division, their websites, that type of thing.
Q. What was the name of that company?
A. The parent company was Guy, Rome and
Associates, R-o-m-e and Associates. Teresa Guy and Tony
Rome.
Q. You said that was a parent company?
A. Yes, that is where my paychecks came from. I
ran their -- they had a division called GRA Interactive,
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Alphonsus Regional Medical Center.
Q. What was your role there?
A. Product manager and E-business director.
Q. During what years did you work for Saint
Alphonsus?
A. That was April of 2004 through April 1st,
2006.
Q. Why did your employment with Saint Alphonsus
end?
A. I was offered a job with Peritus Asset
Management, American Medical File.
Q. I'll hand you a document that we'll mark as
Exhibit 3.
(Exhibit 3 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
A. Ido.
Q. What is it?
A. This is my resume.
Q. Does that resume accurately reflect your
employment history?
A. I believe it does.
Q. Did you use that resume to obtain employment
anywhere?
A. I used this resume to obtain employment at
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Clearwater Analytics, which is my current employer.
Q. There is reference on the second page there of
employment with American Medical File doing business as
OnFile.
A. Uh-huh.
Q. Is that accurate?
A. That is accurate.
Q. During what years did you work for American
Medical File?
A. April 2006 through March of 2013.
Q. We are going to come back obviously to that
time period in a while, but I just want to ask you real
quickly what you did after working for American Medical
File.
A. I spent quite a long time looking for a job.
I applied for several positions around town. I think I
was unemployed for -- I don't remember when I was hired
by Coding Inertia, but I worked for them a couple
months, it was either in the late summer or early fall.
Q. Of probably 2013?
A. 2013.
Q. And that company is called Coding Inertia;
correct?
A. Uh-huh.
Q. What was your position there?

Q. Any other employment during, say, the last ten
2 years other than what we've described here today?
3
A. No.
4
Q. Let's go back then to your employment with
5 American Medical File. And I guess I'll start by asking
6 you, you made a statement when I asked you about that
7 position, I think you said you worked for American
8 Medical File and Peritus. What do you mean by that?
9
A. Well, when I initially got the job, applied
10 and received a job in April of 2006, the job offer and
11 the job that I accepted was for Peritus. And through
12 the period of time that I worked for Peritus we put
13 together, American Medical File back together, you might
14 say, where ultimately when I quit I was working for
15 American Medical File basically.
16
Q. Let me explore that with you a little bit.
17 Actually, let's just talk first about who these
18 companies are. Let's do that.
19
Who is American Medical File?
20
A. American Medical File was -- I'm not sure who
21 American Medical File was, I guess. When I began work,
22 American Medical File probably did not exist. According
23 to the paperwork they had at one time operated from
24 April of, I think 2001 or -- from 2001 until 2003-ish or
25 '04-ish. I'm not privy to exactly when they stopped
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A. Product manager.
Q. So that job just lasted for a couple months?
A. I don't know exactly how long it was, but it
may have been up to, it could have been up to four
months.
Q. Why did your employment with Coding Inertia
end?
A. Andrew Hansen who is the owner of that company
knew I was not able to find a job and so he hired me for
a period of time to work on some projects that he had,
but it was mostly -- it was mostly a favor to me, I
guess is what you would say, and then it ended. He just
couldn't afford to keep me on.
Q. How much was he paying you?
A. He was paying me 85,000 a year. It was a
salary based job.
Q. Where did you go to work after Coding Inertia?
A. I spent some more time being unemployed, then
I started at Clearwater on January 29th of 2014.
Q. Do you remain employed at Clearwater?
A. I do.
Q. What is your position?
A. Database administrator.
Q. What is your salary or wage?
A. 98,000 per year base salary.

operating. And prior to me working it had been -Peritus had foreclosed on the company and taken over the
assets.
Q. Let's explore that a little bit. You
5 referenced some paperwork, and I think I know what you
6 are talking about. I'm going to hand you a document
7 that you provided in response to Peritus Asset
8 Management's discovery requests.
9
Let's mark this as Exhibit No. 4.
10
(Exhibit 4 marked.)
11
Q. (BY MR. ASHBY) Do you recognize that
12 document?
13
A. I do.
14
Q. What is it?
15
A. The Articles of Incorporation for American
16 Medical File filed November 7, 2001.
17
Q. Indicating that American Medical File was
18 filed as a California corporation in 2001; correct?
19
A. Yes.
20
Q. Your resume, which is Exhibit No. 3, makes a
21 reference to American Medical File doing business as
22 OnFile, what does that mean?
23
A. American Medical File was a corporation at
24 that point with a fictitious registered name of
25 OnFile.com.
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Q. Meaning doing business as; right?
A. Uh-huh. Yes.
Q. Could you just give me a brief explanation of
what American Medical File doing business as OnFile does
or did during that period of time? ·
A. That's a long history. I don't understand the
question I guess. What were they doing in April of 2006
or what were they doing towards March of2013?
Q. In April of 2006.
A. When I was hired basically American Medical
File wasn't doing anything. They had two clients.
Their gross revenue was probably between 2,000 and
$2,500 a month. They had no product development. There
were no employees. Well, I think there may have been
two people, yes, two people. But they hadn't operated
for months. They had rented some office space here in
town.
Q. You referenced a couple of clients that
American Medical File had. Who did it have as clients?
A. It had Pacific Therapy Services located in
Ventura, in or around Ventura, three locations. I can't
remember all three locations. And Mammoth Mountain
Hospital in Bishop in Mammoth Mountain area, Bishop,
California.
Q. Did it have those clients before you joined
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business doing business in California.
Q. When did you look into this?
A. I looked into this in 2007.
Q. Did you look into this before or after you
were hired?
A. Well, actually, let me retract that statement.
When I worked for Saint Al's we did business
with OnFile. We checked into it, Saint Alphonsus
checked into it. They did not come back with a Dunn &
Bradstreet. We did our own, I guess, investigation on
the company when we were looking to sign a contract.
And because we couldn't verify their corporate
status, then I was required to fly down to the offices
in early 2005 to basically validate that they were an
ongoing company or they were working.
Q. And you did fly to California to investigate
that?
A. Uh-huh.
Q. What did you determine?
A. I determined that they had about at that time
roughly eight to ten employees working out of a garage.
They had four servers and a copy machine.
Q. Did that satisfy your inquiry?
A. Actually, I was overridden on that inquiry.
The legal department, I guess, was satisfied. Made me a
Page25
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1 bit nervous.
the company?
2
Q. Did Saint Alphonsus sign a contract with
A. Uh-huh.
Q. And it was receiving some revenue from those
3 OnFile?
4
clients; correct?
A. They did.
5
Q. Did OnFile provide services to Saint
A. Yes.
6 Alphonsus?
Q. If it had clients and it was receiving revenue
from those clients, what do you mean when you say that
7
A. Theydid.
American Medical File wasn't operating?
8
Q. And Saint Alphonsus paid OnFile for those
A. They weren't paying their taxes. They weren't
9 services?
A. Never paid them.
registered, state or federally. They were nobody. They 10
11
Q. How come Saint Alphonsus did not pay OnFile?
continued to provide minimal services, but I doubt
12
A. Because we couldn't validate the status of the
either of those services had ever checked into their
13 corporation and because of my concerns, we signed a
viability.
14 contract that only required us to pay them if they
Q. Do you know if they were still a California
15 performed and signed up patients and the whole nine
corporation at the time?
16 yards, which they failed.
A. I'm not exactly sure how that works, but they
Q. Was that your first introduction to OnFile?
had ceased -- according to the Franchise Board they had 17
A. Yes.
ceased to exist in 2003 or 2004 when I checked them out. 18
Q. Then what caused you to --you left Saint
19
Q. What is the Franchise Board?
20 Alphonsus to go to work for OnFile; correct?
A. It's in the state of California. It's a
21
A. Uh-huh.
little different than the state of Idaho. You have to
22
pay a -- you don't just register your -- you know how
Q. What caused you -23
you register your corporation and you just have to, you
A. Yes.
24
Q. What caused you to make that decision?
know, file. In California you have to pay a franchise
25
A. Well, we began discussing -- when I say "we,"
fee in addition to that in order to be recognized as a
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a gentleman named RJ Dundas introduced me to the
company. And ultimately over a period from November of
2005 through -- well, I started in April of 2006, so
several months he basically told me that OnFile is a
company, it was nonexistent, and told me that I needed
to go to Santa Barbara and meet with the investors and
the new owners of the company.
So I went there, had a meeting with them, and
they told me they would hire me, because American
Medical File couldn't pay me. So they -- so Peritus
hiredme.
Q. When you say "Peritus" to what company are you
referring?
A. Peritus I Asset Management.
Q. Who did you meet with?
A. I met with Dave Desmond and Tim Gramatovich,
and also attending that meeting was RJ Dundas.
Q. You made a statement about RJ telling you that
American Medical File, was it that it didn't exist?
A. It's hard to remember exactly how he purported
American Medical File. We had so many conversations
over six months, it's hard to nail that down to a single
statement.
But ultimately the reason I went to Santa
Barbara is because he said, OnFile can't pay you, we
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I don't remember the number, 8.6 million in debt, plus
interest I think it was like close to 10, and it was a
nonstarter.
The second that they would have to be
responsible for paying me. I wasn't going to go to work
or be papered into a company that was 8 plus million
dollars in debt and had no revenue.
Q. When you say -- you said that you had two
stipulations, and the first was something about writing
off the debt. What debt were you asking to be written
off?
A. There was from -- at that time the only thing
I knew about debt was what they told me.
Q. What did they tell you?
A. They told me that Peritus had several million
dollars into the company.
Q. That American Medical File owed several
million dollars to Peritus; is that what they told you?
A. I think that would be accurate. And at the
same time they also told me they had foreclosed and
taken all the assets from American Medical File.
Q. And you said they needed to write off the
debt. Did they agree to write off the debt?
A. Theydid.
Q. Tell me what they told you.
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don't have any revenue, it's been absorbed by Peritus,
it's been foreclosed on, that all the assets are in the
possession of the investors. And ultimately they would
have to decide whether or not to hire you and to pay you
because I don't have the authority to do that. I don't
have any authority.
And at that time he also told me that he
wasn't really the CEO of American Medical File, he was a
contractor or a consultant, but that he was an employee
of Peritus from their Canadian office. So what it
really came down to is if I were to go to Santa Barbara
and meet the investors, that they would have to choose
whether they hired me or not.
Q. Did they tell you what company would be hiring
you?
A. They only said they would pay me.
So until I received my offer letter -- in
fact, at the meeting I don't remember actually them even
agreeing to hire me. I remember getting a letter in the
mail and seeing that it was from Peritus, which was one
ofmy stipulations.
In that meeting I actually laid down two
stipulations. One was that they would have to write off
the debt because I was not willing to try to pull a
company out of the -- I think they were like somewhere,
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A. They told me that they could not only write
off the debt, but they told me they could raise another
$50 million in assets to recapitalize and to put
American Medical File back together again with the right
business plan and the right -- lots of promises, big
talk, a lot of big talk in that meeting.
I was impressed. I hadn't dealt on that level
before. I was impressed with Tim and Dave. I thought
that they knew what they were doing. I could trust
them.
Q. Why would you care jf Peritus owes money to
American Medical File?
MR. HEPWORTH: You misstated that. Peritus
did not owe American Medical File money.
MR. ASHBY: You are right. I misstated that.
Let me ask it again.
Q. (BY MR. ASHBY) Why would you care if American
Medical File owed money to Peritus?
A. Well, in that meeting, again, this is the
initial meeting, I understood that this was secured
debt, and if they wanted me to build this company
essentially from the ground up that we would have to be
able to recapitalize at some point. You can't do that
with that kind of debt on the books.
Q. Did you have an understanding of what company
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was going to pay your salary?
A. I did. That was Peritus.
Q. When you say "that was Peritus," do you mean
your paycheck would be coming from Peritus?
A. We did not discuss that. We never discussed
where my paycheck was coming from in that initial
meeting. They never actually decided to hire me in that
meeting, from what I understand.
Q. So you just met with them and you discussed
those concerns. You said earlier you had two
stipulations, one of which was writing off the debt.
What was the second stipulation?
A. That Peritus be responsible for paying me.
Q. Howso?
A. OnFile had no revenue, tiny amounts of
revenue. You are talking about $10 million of debt
against $2,500 in income. I had a very secure job at
Saint Al's.
Q. But when you say the stipulation was that
Peritus be responsible for paying you, do you mean that
Peritus actually write your paychecks month to month; is
that what you were asking for?
A. I don't believe we actually reached that level
of understanding. I didn't know -- I mean, when I left
the meeting I still had no -- I did not know if they had
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anyway, so this is not the original letter.
Q. Let me back up and make sure that's clear for
3 the record. Your testimony is that you received a
4 letter from Peritus, but the document in front of you is
5 not actually that letter; is that correct?
6
A. That's correct.
7
Q. How did you get the document that is in front
8 of you?
A. I e-mailed Bob Forgie in Edmonton, Canada to
9
10 see if he retained any records because I couldn't find
11 my copy. This was sometime after my termination. And
12 he said that he remembered having a computer copy of the
13 letter that they looked at prior to sending it to me.
14
And so it would be, Bob's testimony would
15 basically -- this looks like my -- this in content is
16 the letter I received, from my memory, but he found it
17 and then forwarded it to me by e-mail.
18
Q. Were your communications with Bob Forgie by
19 e-mail or over the telephone?
20
A. Both.
21
Q. When did you contact Bob Forgie?
22
A. It was after my termination, but I don't have
23 a specific date. He and I have talked quite a few
24 times, so I would be hesitant to put a date on it. But
25 I would have to say probably closer to August of 2013,
1
2
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their own bookkeeping or not. I didn't know if -- I
didn't know -- we didn't get into it at that level. It
was a two-hour conversation where they mostly
interviewed me about my skills and attributes.
Q. Do you know when that meeting was?
A. That meeting was I believe at the end of
January or early February of 2006. It was in the spring
or it was in those first couple of months.
Q. Did you ultimately get a job offer?
A. I did.
Q. How was that job offer conveyed to you?
A. Through the mail.
Q. What did you receive through the mail?
A. I received a letter of, an offer letter.
Q. I'll show you a document that we'll mark as
Exhibit No. 5.
(Exhibit 5 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
A. I do.
Q. What is it?
A. This was the offer letter that was sent to me.
I want to make clear up front that this letter
was forwarded to me by Bob Forgie who was a former
employee of Peritus. We are going to talk about it
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ifl had to guess.
Q. That you received a copy of that letter?
A. Uh-huh.
Q. Your communications with Bob Forgie, were
those through your personal e-mail address as opposed to
like an American Medical File e-mail address?
A. Yes.
Q. Do you still have those communications?
A. I don't know. I may. It's a hotmail account,
so I guess it would determine how long they keep a
history.
Q. What did you do when you received -- let me
backup.
You received a letter in the mail. Was it a
signed letter?
A. It was signed.
Q. Who was it signed by?
A. It was signed by Ron Heller and Dave Desmond.
Q. Do you believe that letter is similar to or
identical to the letter you have in front of you?
A. I believe it's identical in content.
Q. What did you do when you received that letter?
A. Well, ironically, I was entertaining guests
the day I received this letter. And I opened it and
read it, and it was on Peritus letterhead and it was
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signed by Peritus representatives. And I showed that
letter to the three guests that I had over, one being
Scott Seolberg, and we had a lengthy discussion about
the terms of my employment.
Q. Who is Scott Seolberg?
A. He's one of my friends, later he became an
6
7 employee at American Medical File. He lived in my
8 apartment complex, and he was also a database
9 administrator, worked for IBM Global Services at the
10 time.
11
Q. Take a look at that letter. The first
12 sentence of it says: "This correspondence will serve as
13 a letter of intent toward your potential employment with
14 American Medical File, Inc." Right?
15
A. Yes, it does.
Q. Does that indicate to you that you were going
16
17 to be employed by American Medical File, Inc.?
18
A. Eventually.
Q. What do you mean by "eventually"?
19
A. The word about my potential employment with
20
21 American Medical File that we discussed, as part of my
22 role that we would -- I don't think the word is
23 reincorporate, but put the corporation back together at
24 some point. That's how I interpreted that.
25
Q. Was there a plan as to when that corporation
1
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A. Well, they had also offered another VP
position to Leslie Kelly Hall, who was my former boss at
Saint Alphonsus. She was the chief technology officer
at Saint Alphonsus. And she turned down her job offer.
RJ confided in me that since she had turned
down her job offer that he may try to stay employed and
may try to help bring the company about. Yeah, he
continued to really run things from -- ifl started in
April of 2006, RJ didn't effectually exit the business
until April of 2007. So he continued to champion the
business.
Q. Was he acting as the president or chief
officer of American Medical File?
A. He was -- I didn't have any personal knowledge
of his exact relationship for quite a while, but I found
later in 2007 that he was a contractor that was -- that
had gotten a contract to be on the board or something or
run the company. But he was also, he had told me
several times he was an employee of Peritus.
And indeed I went to Canada a few times and he
had an office right there, right in the front door of
Peritus. I believed he was a Peritus employee just like
I was.
Q. When you say "he had an office," like a
building with a sign that said "Peritus" on it?
Page 37
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would be put back together?
A. There was not. In fact, there was much
disagreement between Tim and Dave and Ron on exactly
what they were going to do with that company.
Q. Like what disagreement, what were they talking
about?
A. Even at one point Tim registered an OnFile,
Inc. in Delaware. They weren't sure that they were
going to recapitalize the company or if they were going
to create a new corporation or if they were going to
just fix up the paperwork on this corporation. There
was zero plan, and I would say more discord around what
to do with American Medical File than there was an
actual plan.
It didn't worry me at the time because I felt
like that I was being employed by Peritus and they were
going to be paying my paychecks. So American Medical
File to me was inconsequential at that point, but we
hoped that we would get it running.
Q. Did you have any further communications with
RJ Dundas about your employment?
A. After this letter?
Q. Yes.
A. Yes, I did.
Q. What were those communications?
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A. Yes. On 103rd Street approximately, I don't
remember the exact part, but it was like on the 23rd
floor, and Tim's office was on the right -- I'm sorry.
As you entered the building, Tim's office was on the
left, RJ's was front and center, in fact, his was mostly
glass so you could see, where everybody else was closed.
And then Bob Forgie's was on the right. And then they
had a couple of analysts that worked up there.
Q. Did Bob Forgie ever send you an employment
contract?
A. No. Well, he sent me a copy of what he
believed -- sorry.
Q. Sorry. I asked my question wrong. I'm sorry.
Did RJ Dundas ever send you an employment
contract?
A. No.
Q. Did you ever get -- around the time frame of
being hired at OnFile, did you ever receive any other
employment contract or offer other than what you have
got marked there as Exhibit 5?
A. No. Other than the contract in -- I think you
are referring to my second contract in 2011.
Q. Right. We'll get to that later. I'm talking
about during the 2006, 2007 time frame.
A. No. It's my opinion that I worked under this
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contract from the time I started in April of2006 until
the contract that was signed in 2011.
Q. I'll be taking a look at your complaint, which
is mark as Exhibit No. 1. If you would turn to
paragraph 20, which is on page 6.
A. Uh-huh.
Q. I'll just read that first sentence of
paragraph 20. It says: "Bailey became employed by the
Defendants April 1, 2006 under an oral employment
contract that was not put in writing and signed by the
Defendants in order to perpetuate a fraud against
Bailey." Did I read that correctly?
A. Yes.
Q. What did you mean by that?
A. At the time that we -- well, essentially we
have some documentation of a written contract, but we
don't have the written contract here that was saying on
March 10th of 2006. And I don't believe that the
promises made to me by the Defendants were genuine.
Q. What I'm getting at is this paragraph talks
about you having an oral contract and that it was not
put in writing in order to defraud you. That doesn't
make sense to me.
MR. HEPWORTH: You misstated it. "Put in
writing and signed." You left out the "signed" part.
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actual contract given to me after I accepted this offer.
We are running -- I felt like they gave me this in order
to entice me to work for them. But over multiple, and
when I say "multiple," I'm talking in the hundreds of
times, they promised me a written contract and I didn't
get one until 2011.
And they did it verbally, which I have
recording of, and in writing. And I believe that they
purposefully did not sign that contract or did not make
things clear in order for them not to have to be pinned
down in order to pay me what they owed me.
I can't tell you the number of times that I
asked for and also the number of times they said they
would get me a written contract. So in lieu of the
written contract, we are operating under this open offer
of employment.
Q. Did you consider yourself to be an at will
employee then?
A. I did.
Q. Meaning not having an official contract;
right?
A. Yeah.
MR. HEPWORTH: I'm going to object to the
question. That kind of misstates the law, but you can
answer.
Page41
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Q. (BY MR. ASHBY) Is that your contention, that
the employment letter you got was never signed?
A. No. I'm saying that I don't have a signed
copy.
Q. So what was the fraud that you are alluding to
in your lawsuit against Peritus?
A. I believe that the fraud charge has been
dropped.
Is that correct?
MR. HEPWORTH: Nothing has been dropped.
THE WITNESS: Okay.
Q. (BY MR. ASHBY) What I'm asking you is what
you were alluding to here in this complaint when you
said that Peritus gave you -- when you say the
Defendants gave you an oral employment contract that was
not put in writing and signed by the Defenda,nts in order
to perpetuate a fraud against Bailey?
A. Well, I orally accepted the job over the
phone, and this offer, in fact, here -- let me find it.
"When we extend a formal offer" -- I'm referring to
Exhibit No. 5, first paragraph. "When we extend a
formal offer and you accept, you will agree to be bound
by a confidentiality agreement standard in the software
and technology industry."
I expected that there would be a contract, an
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Q. (BY MR. ASHBY) I'll just ask you: Did you
consider yourself an at will employee?
MR. HEPWORTH: Go ahead.
THE WITNESS: Yes.
Q. (BY MR. ASHBY) Did you consider yourself to
have a written contract with any employer?
A. I considered -- I considered that I would have
to use this offer letter as my written contract because
I was waiting and waiting and waiting.
Q. So do you believe that was a contract between
you and Peritus?
A. I do.
Q. On what day did you start work?
A. April 6 -- sorry. April 1st of 2006.
Q. Did you have an office?
A. I did have an office located on Corporal Lane.
Q. Is that in Boise?
A. In Boise. I don't remember the number. It
was right next to the police department.
Q. When you showed up for work, were there other
people there?
A. There were two people there, yes.
Q. Who else was there?
A. Mike Allison, and I don't remember the other
fellow's name. I'm sorry, I don't remember his name.
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Q. What was Mike Allison's role?
A. At the time he was acting as the IT operations
manager.
Q. Who was running American Medical File at that
time? Was that RJ Dundas?
A. Yes.
(Exhibit 6 marked.)
MR. HEPWORTH: I haven't seen this.
THE WITNESS: I haven't seen this. This is
not in the packet.
MR. HEPWORTH: That hasn't been produced to us
previously.
Q. (BY MR. ASHBY) Let me just ask you if you've
seen that document before.
A. I have not.
Q. You made a statement before that you
understood RJ Dundas to be an employee of Peritus; is
that correct?
A. That is what was told to me, yes.
MR. HEPWORTH: Let me see that.
THE WITNESS: (Handing.)
MR. HEPWORTH: (Reviewing document.)
MR. ASHBY: That appears to be a contract
between RJ Dundas and American Medical File. Do you see
that?
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me to e-mail you, it also caused me to call you.
We had a conversation last Thursday, and I
again told you that I was certain that the documents
that Peritus certainly had had not been produced and
that it concerned me, and it was something that I was
going to investigate.
So when you produce a document to me in the
deposition today that I've never seen before, it's
concerning to me. Are there more documents that you
have here today that haven't been produced to me?
MR. ASHBY: I'm not certain about that yet.
We can discuss sometime, I think it's better off the
record, as to Peritus' responses to Mr. Bailey's
discovery requests. I'm not certain that this document
is responsive, and I'm not certain that we had any
indication until receiving Mr. Bailey's discovery
responses OJ:!. Wednesday that he took the position that RJ
Dundas was a Peritus employee. I don't think it was an
issue before then.
MR. HEPWORTH: Well, I'm not going to -.number one, this document isn't between my client and
Peritus or American Medical File, so it's not something
I'm going to have him answer questions about when he's
never seen it before, it doesn't involve him, it's
totally irrelevant, the document speaks for itself. So
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A. I do see that, yes.
Q. Do you see any reference in that contract to
Peritus Asset Management?
A. (Reviewing document.)
MR. HEPWORTH: Go ahead and answer his
question, then after you answer I want to have a
discussion on the record.
THE WITNESS: Only that he reports to the
investors and -- that he's a liaison to the investors
and shareholders, that he provide financial reports
acceptable to the investors and the shareholders.
Q. (BY MR. ASHBY) The document isn't signed by
Peritus, is it?
A. No.
Q. It purports to be a contract between American
Medical File and RJ Dundas; is that correct?
A. Yes, that's what it purports to be.
MR. HEPWORTH: Before you ask any more
questions. This is a little upsetting to me. I've had
conversations with you, I've sent you e-mails. I
absolutely know that Peritus has not produced documents
that they have. I'm just certain of it. I don't have
any proof of that obviously, but the small amount of
information that was provided in response to my request
for production of documents was alarming, which caused
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for you to ask him questions about a document's content,
when he's not an attorney, he's not familiar with it,
and the document speaks for itself, I'm not going to
allow him to answer any questions about that. It's not
fair to him.
Number two, if you do have more documents that
haven't been produced to me, we aren't going to talk
about those, and I'm going to object -- as I told you
previously, and I think you'll acknowledge, that I had a
specific conversation that I specifically told you that
if you produced documents at a later date, those
documents are not admissible, they are not going to be
relevant. It's not permissible because it's in total
violation of the rules of discovery. And I believe that
you assured me that you would not produce documents in
the future and try to use them at trial because you
agreed that that would be unfair. Now, do you remember
that conversation?
MR. ASHBY: We had a conversation. Let's not
have this discussion on the record during Mr. Bailey's
deposition. We can have this discussion off the record.
MR. HEPWORTH: No, it's going to be on the
record. And I've asked you: Are there more documents
in that stack of documents that haven't been produced to
me? And you know if they have or haven't. I presume
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most of those are documents you received from me because
I hardly received any documents from you.
MR. ASHBY: I'm not going to take this
4 deposition at this time.
5
MR. HEPWORTH: I'm not going to do the
6 deposition unless you answer that question. We'll
7 just -- because this is a game.
MR. ASHBY: Let's go off the record.
8
MR. HEPWORTH: No, I'm not going off the
9
10 record.
11
I was concerned about it. I e-mailed you. I
12 called you. I made every attempt. We had that
13 agreement. You didn't call me at any time before this
14 deposition and say, Hey I've got these new documents.
15 In fairness to you, Jeff, I need to give these to you
16 before we do the deposition. That would have been the
17 appropriate thing to do.
18
So I'm a little upset that we are in the
19 middle of a deposition and Exhibit No. 6 is a document
20 I've never seen before. And based on your answer to me,
21 I believe there are more documents in that stack that
22 are going to be just like Exhibit No. 6, documents I
23 haven't seen before.
24
MR. ASHBY: Can you tell me to which discovery
25 request you think that document is responsive?
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had an office inside the Peritus offices, he worked
there, he told me he was an employee of Peritus. In
fact, before my meeting with Tim and Dave, that initial
meeting, he confided in me that he was an employee of
Peritus and that he needed -- that Dave reserved all the
authority for hiring, firing, and with expenses, so -Q. (BY MR. ASHBY) So what you know is what RJ
Dundas told you; right?
A. Yeah.
Q. I guess I'm asking if you've seen any contract
between RJ Dundas and Peritus.
A. No.
Q. I don't think we need to mark this as an
exhibit. It's a document that's already in the record.
I'll give you some background as to why I'm asking some
of the questions that I am today and why you may see
some documents today that you haven't seen before.
Early on in this case after you filed a -after you filed your complaint all of the Defendants
filed a motion to dismiss your complaint. Do you recall
that?
A. Yes.
Q. That motion asked the court to dismiss all of
your claims against Peritus, taking the position, in
part, that you are not employed by Peritus. And it also
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MR. HEPWORTH: I don't have my discovery
requests to you, but I'm certain that I asked for all
exhibits that you may use as exhibits at trial. That is
a standard request.
MR. ASHBY: Are you ready to go off the
record?
MR. HEPWORTH: I am.
(Discussion held off the record.)
Q. (BY MR. ASHBY) We are back on the record
after taking a break. I think, Mr. Bailey, you've
indicated you have not seen that document before today;
correct?
A. Yes, that's correct.
Q. Do you have any personal knowledge of the
nature of the relationship between RJ Dundas and
Peritus, if any?
MR. HEPWORTH: Just disregard this.
THE WITNESS: I don't understand. "Personal
knowledge" meaning firsthand knowledge? The knowledge
that I have was given to me verbally from RJ himself,
but I have never witnessed an agreement.
MR. HEPWORTH: That's all.
THE WITNESS: I don't think I have any
firsthand knowledge. I would say, I mean, ifhe was not
an employee of Peritus, I don't know what to say. He
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moved to dismiss the claim in your complaint for
emotional distress. Do you recall that?
A. Yes, I recall that.
Q. So you are asserting a claim for intentional
infliction of emotional distress against Dave Desmond
and Ron Heller; right?
A. Yes.
Q. The Defendants filed a motion to dismiss that
claim in your complaint on grounds that you cannot
assert a claim for intentional infliction of emotional
distress against your employer. That was the position
that American Medical File took.
You responded to that motion to dismiss by
asserting a variety of theories. What I'm going to show
you here is a copy of your Memorandum in Response to
Defendants' Motion to Dismiss.
In fact, let's mark this as an exhibit since
we are talking about it. Let's mark that as Exhibit
No. 7.
(Exhibit 7 marked.)
Q. (BY MR. ASHBY) Do you recognize this response
as the response that you filed in opposition to the
Defendants' motion to dismiss?
MR. HEPWORTH: I'm going to object. Obviously
the response was filed by me, not Mr. Bailey. I did it
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on Mr. Bailey's behalf. It was written by me and it's
totally my work product.
To the extent you can answer his questions
about what I did, do it, but don't speculate, don't
offer legal opinions that you aren't qualified to give.
THE WITNESS: Sure.
Q. (BY MR. ASHBY) Fair enough. Let me ask you:
Do you recognize this as the response that your attorney
submitted on your behalf in response to Defendants'
motion to dismiss?
A. Yes, I believe I was mailed a copy of this.
Q. Did you read it before it was filed?
A. I don't think I did.
Q. I'll just have you take a look at page 14
under subheading C, which is a response to the
Defendants' attempts to get the court to dismiss your
intentional infliction of emotional distress claims
because it felt those claims arised out of your
employment.
The response there under subheading C states:
"AMF was Bailey's only employer." Do you see that?
A. Yes, I see that.
Q. If you flip to the page before, page 13, the
bottom paragraph, the second sentence into that says:
"Again, Peritus and Heller were not Bailey's employer
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A. Yes.

Q. I think you have alleged in the complaint that
Peritus I Asset Management is a Delaware LLC?
A. Yes.
Q. I'm going to try today to refer to them as
Peritus or Peritus Asset Management, and I'm going to
distinguish that from some other entities, which I'll
make clear here in a minute.
Let me just say it. Another entity called the
Peritus Global Opportunity Fund. What is your
understanding of what the Peritus Global Opportunity
Fund is?
MR. HEPWORTH: If you know.
THE WITNESS: Well, my question, John, is what
I know now or what I knew when I was hired?
Q. (BY MR. ASHBY) Let's go ahead and make that
clear. What I want to know generally is what you know,
and then we'll ask some questions as we go as to what
you knew then and what you figured out. I'll try to
make that clear as we go throughout.
Tell me your understanding as of right now
what Peritus Global Opportunity Fund was.
A. My understanding of Peritus Global
Opportunities Fund, or PGO, is that it was a hedge fund
that was created by Peritus. And as the general partner
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but they were obligated to pay Bailey." Did I read that
1
correctly?
2
3
3
A. Yes.
4
4
Q. I'm just letting you know that that is part of
5 where I'm coming from on my questions here, is that
5
6 statement right there as to your employer being American
6
7 Medical File. I don't think I need to ask you any more
7
8 about that.
8
9
MR. HEPWORTH: Do you want to take break and 9
10 ask me something?
10
11
THE WITNESS: Yes.
11
12
MR. HEPWORTH: Let's take a quick break.
12
13
MR. ASHBY: Fair enough.
13
14
(Recess taken.)
14
15
Q. (BY MR. ASHBY) I've been asking you some
15
16 questions about the nature of your relationship with
16
17 American Medical File and also with Peritus Asset
17
18 Management, and I think we may be able to clarify this
18
19 better ifwe go through a little bit of the history of
19
20 the companies. And I'm going to ask you some questions 20
21 as to your understanding of what these companies are and 21
22 their relationships.
22
23
The name of the company that you have named in 23
24 your complaint is Peritus I Asset Management, LLC;
24
25 right?
25
1
2
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of that fund and several of Peritus' clients who are
high net worth individuals -- so my understanding is the
high net worth individuals were Peritus clients, and
they wanted to, or Peritus wanted to -- they normally
dealt with high yield bonds, but they wanted another
investment vehicle so that they could invest in other
types of structured investments, such as equities, or
early OnFile would have been a classic startup.
So those Peritus clients were put into that
fund as limited partners, whereas Peritus maintained
full financial power of attorney over those limited
partners and we had full discretion of the investing and
investment and expenses and things like that, and then
that Peritus was the general partner of that fund. That
is about as good as I can explain it.
Q. Have you come to that understanding -- how did
you come to that understanding?
A. I know that in that first meeting that we had,
going back to the initial meeting with Tim Gramatovich
and Dave Desmond, that they referenced PGO, talked about
the money that they had invested. That was actually the
very first time I really got, what I would say, a verbal
accounting of the lay of the land and OnFile, that type
of thing.
And then to really understand that fully I
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would say didn't come until April-ish of 2007 on up -it took quite a while to really -- there were a lot of
parties and a lot of things going on. So it took quite
a bit to understand how this whole thing worked.
Q. You used a term that I want to keep using
today, you called it PGO; right?
A. Yes.
Q. I think they refer to the Peritus Global
Opportunities Fund Limited Partnership as the PGO Fund;
right?
A. I'm going to have to take your word for it.
Q. That's what I'm saying is, during this
deposition I'm going to ask you about the PGO Fund and
just tell you that's what I'm referring to is that
entity.
A. Okay.
Q. Let me show you a document that you guys
produced to us.
(Exhibit 8 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
A. I do.
Q. What is it?
A. Well, I found this document -- let me see
here. Yes, this is a document I found in my e-mail,
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Q. Did you ask American Medical File for
permission to do that?
A. No, I did not.
Q. If you had asked them, do you think they would
have granted you permission to do that?
MR. HEPWORTH: Don't speculate.
THE WITNESS: I can't speculate on that, yeah.
Q. (BY MR. ASHBY) Why didn't you ask them for
permission to back it up?
A. I felt like I needed to protect myself.
Q. Protect yourself because you anticipated
litigation between you and American Medical File?
A. Yes, and they knew already that I was planning
on litigating.
Q. The backup of your e-mail, over what time
frame does that span?
A. I would guess that the first e-mails would
have been -- in fact, these three documents that I sent
you that are all marked as updates are the first three
e-mails that are in the account. That's actually how I
found them. They were -- .
Q. So that would be about the start date, 2008;
correct?
A. November 27 of 2007. Then there is a whole
swath of e-mails missing out of that backup. I'm not
Page 57
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something that, some update that either Bob or Tim was
working on to update the PGO Fund.
Q. You said you found this in your e-mail. How
did you find this in your e-mail?
A. I was up late at night looking for documents
that were relevant, I guess, to the case.
Q. The e-mail you were looking through, was it
your personal e-mail?
A. This was a backup copy of my e-mail from
American Medical File.
Q. Does that mean that you backed up like your
full e-mail account from American Medical File?
A. Yes.
Q. Where did you back it up to?
A. It's currently on a backup drive at my
residence.
Q. When did you make this backup of your American
Medical File e-mail?
A. March 20th of 2013.
Q. Which was the day your employment with
American Medical File ended; correct?
A. That's correct.
Q. Did American Medical File authorize you to
make a backup of your e-mail file?
A. No, they didn't.
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exactly sure where or how or whatever. I think that
there must have been an archive file that I didn't see.
But there is about a year and a half missing of what I
thought I should have. I don't have anything from 2011
for, instance.
But I recall that -- I recall that that e-mail
account had -- before that, before that file was
missing, but I recall on the day I left I had
approximately 474,000 e-mails.
Q. Howmany?
A. 474,000.
Q. On that backup file?
A. I'm not sure if it made it to the backup.
That's what I had when I left the company in my e-mail
account.
Q. If you take a look at Exhibit No. 2, which is
your responses to the defendants' discovery requests.
A. Uh-huh.
Q. Take a look maybe at Request for Production
No.13.
A. Yes.
Q. It's on page 20.
A. Yeah.
Q. So Request for Production No. 13 asked you to
produce any documents (including but not limited to
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electronic communications) related to communications.
between you and any employee or agent of American
Medical File or Peritus after March 1, 2013.
A. Yeah.
Q. Then you responded by saying: "The only
document in Plaintiff's possession or control are the
e-mails dated" -- and you listed a couple of e-mails.
A. Yeah.
Q. That is not accurate, is it?
A. At the time this was produced, yes, that was
accurate. I talked to Jeff about this on Thursday and
we -- I had found this backup only on I think -- is it
Thursday that I met at your office?
MR. HEPWORTH: Yeah.
THE WITNESS: So Thursday morning, and I had
explained to him -- there was a rush on our part to get
you this, and I couldn't locate that e-mail account.
And so being honest with my attorney, I told him on
Thursday afternoon, which I thought there was some
communication to you -MR. HEPWORTH: I didn't call, John. I
apologize.
THE WITNESS: So I'm anticipating at some
point that you would ask for that drive, and I would
gladly provide it so that you can pull any information
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Q. (BY MR. ASHBY) Where is that drive located?
A. It's now sitting on my desk in my house.
Q. Where was it before you recently found it?
A. It was in a box in the garage.
Q. When you talk about a drive, and recognizing
I'm not a technology guy, are you talking like saved to
an external hard drive?
A. It is an external hard drive, a My Book.
Q. MyBook?
9
10
A. Western Digttal My Book.
Q. So on the day you resigned did you plug that
11
12 external hard drive into your computer at American
13 Medical File and export everything to that external hard
14 drive?
15
A. No, I just logged in from home.
16
Q. Explain to me what you did to get that
17 information onto your external hard drive.
18
A. I had a virtual private network connection to
19 the office, so I just backed up my e-mail over the VPN
20 to my computer at home and I saved it on the external
21 hard drive.
22
Q. On what date did rou do that?
23
A. lfl recall, it was March 20th. The last
24 e-mails that I have in that e-mail account are dated
25 March 20th, so that's how I arrived at that date,
1
2
3
4
5
6
7
8
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off of it. I'm just going to provide you the drive
unaltered so you can poke around it and get whatever you
want off of it.
MR. HEPWORTH: Let me just explain.
MR. ASHBY: Go ahead.
MR. HEPWORTH: I met with Shawn until about
6:00 that night, I believe.
THE WITNESS: On Thursday.
MR. HEPWORTH: And left that night for
Las Vegas and got back last night. But anyway, we did
have a discussion about how 474,000 e-mails -- what I've
done previously is do a -- we can do a search and have
it produced by Shawn or just give you the -- is it a
hard drive?
THE WITNESS: It's a one terabyte hard drive
backup.
MR. HEPWORTH: We can give that to you, have
you search it. But the volume of information is so
excessive I'm not quite sure how to go about doing that.
THE WITNESS: In that drive it also has my
wife's, there is a lot of other stuff on there,
family-oriented stuff. But I don't want there to be any
confusion that I didn't produce everything, so I'm
willing just to provide that drive if you would like to
find the files.
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actually, that wasn't from memory. That's just the last
e-mails.
Q. When you responded to these discovery
requests, is it your testimony that you did not remember
having that?
A. No. I looked -- there are several missing
pieces that I -- I thought actually -- well, let me back
up. At one point my wife wanted to use the external
drive. I thought I had copied that file to a computer,
to my Mac, but I didn't, or it got deleted or something.
But I thought that that e-mail account was lost. I
thought all that information was lost.
Q. At the time you responded to this discovery
you thought it was lost.
A. Yes. I kept thinking, well, maybe it's on
that original drive, which I had actually looked for at
one time, tore the garage apart, didn't find it then.
I'm a computer guy, so for me to have hard
drives laying around, by the way, is pretty regular,
like I have a lot of hard drives, upgrades and things.
So I literally ran across this Thursday
morning before I went to work. I spent quite a bit of
time on it on Friday to see if there was anything
relevant to the case. Also, I didn't realize until
talking to Jeff on Thursday -- I thought that it was our
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job to go find anything that was relevant between my
case, either for or against, is the way I read it. And
I thought I was supposed to go through the e-mails. I
didn't realize I needed to turn the whole thing, that
that would be relevant. Does that make sense? I've
never been in a lawsuit like this before.
So I talked to Jeff on Thursday night at our
meeting, and I told him even on Thursday that I hadn't
finished going through that e-mail account. But he
said, Well, we are going to have to turn over the whole
thing. And we discussed that. And I thought that he
had talked to you previous to this meeting, that you
knew that that existed.
MR. ASHBY: I guess I'll just say, I'm going
to need to reserve the right to reconvene after looking
at all that stuff; right?
MR. HEPWORTH: I agree.
THE WITNESS: Yes, and I understand too.
Yeah.
Q. (BY MR. ASHBY) So we'll go today with what we
have, and then if we need to revisit some topics based
on that information we can do so then; right?
A. Right.
Q. Let me go back then, we took a sidetrack
there, to this document you gave us with this update to
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Q. In 2013?
A. Uh-huh.
Q. Then is it your testimony that you did not
access that drive between 2013 when you printed out some
documents and then when you responded to this discovery
around Wednesday oflast week?
A. Yes.
Q. You didn't know where that drive was.
A. Yes. And, in fact, I spent -- sometime in
2013 I put it all in a box. I don't know what happened
to everything. There is a lot of documents that may be
here or may not.
I had determined in 2013 not to sue. After
I -- I went through Wade, I tried to find several
attorneys, it wasn't working. And I had determined at
that point I just should forget it, and so I just filed
a lot of it away in the garage.
Q. It's your testimony that when you responded to
the discovery on Wednesday, you did not have access to
that or you didn't know where that external drive was;
correct?
A. Right.
Q. Let me show you a document that you produced.
(Exhibit 9 marked.)
Q. (BY MR. ASHBY) Do you recognize that
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the PGO Fund investors. And, in fact, now I've got to
go back and make sure I'm understanding this right.
Because you produced this document on Wednesday of this
week; right?
MR. HEPWORTH: Last week.
MR. ASHBY: Sorry. Wednesday oflast week.
Q. (BY MR. ASHBY) This document came from the
external drive that you have; right?
A. Actually, I printed out several things back in
2013. So I had this document, but that's actually one
of the things that was bugging me is that I thought
there were other documents, updates, there may have even
been recordings of shareholders meetings. So I went
back to look for it again.
But I had this document printed out a long
time ago. Everything that you have here was printed out
as I went through this. And in 2013, I thought that's
when we were going to be filing right away, and so I had
done a lot of prep there, but then it's basically sat
for two years.
Q. When you say "printed out," printed out from
that external drive?
.
A. No. That's what I'm saymg, I thought I had a
copy on my computer, because I remember -- I remember
pulling this information in 2013.

Min-U-Script®

.

1

2
3
4
5
6

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

document?
A. Uh-huh.
Q. Was that document also taken from--how did
you get that document?
A. I think these documents were documents that I
had saved to my hard drive or printed out or something.
I'm not exactly sure.
MR. HEPWORTH: You must have e-mailed it to me
because it's printed, my name is on there.
THE WITNESS: Yes, I remember e-mailing this
to you.
Q. (BY MR. ASHBY) Where do you think this
document was stored until you e-mailed it to your
counsel?
A. Well, like I say, I had several documents
printed. I had some documents on my computer and then
we had the e-mail account.
Q. The reason I ask is, if you flip to the second
page of that document it looks like it's in track
changes format. And so if you look at the top of page
Bates numbered 00273, there is a strikethrough that
changes the date from January 28, 2008 to March 9, 2016;
correct?
MR. HEPWORTH: Page 273?
MR. ASHBY: Yes.
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MR. HEPWORTH: You gave us 269 through 271.
MR. ASHBY: Sorry. I wasn't anticipating
using this as an exhibit. The second page on your
exhibit.
MR. HEPWORTH: Yeah, that's 270.
MR. ASHBY: Let me step behind you so I know
what I'm talking about.
MR. HEPWORTH: I know what you are talking
about. You just have the Bates number wrong.
Q. (BY MR. ASHBY) So you see a strikethrough
from an original date to March 9, 2016? Do you see
that?
A. Yes.
Q. Would that indicate to you that you accessed
that document on March 9, 2016?
A. I guess I don't know. It depends what that
field is. Apparently it thinks somebody did.
Q. Meaning, you know how it is when you have a
document in track changes and the document date changes
automatically, it resets it and sets it up in track
changes?
A. Yes.
Q. I don't know if what I said makes a whole lot
of sense. I guess I'm just asking you, you must have
accessed that document at some point electronically on
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Q. So you played some role in creating this
document?
A. Yes.
Q. Is the purpose of this document to keep PGO
Fund investors up to date on what is going on with
OnFile?
A. I don't know. I think it was the start of a
document that Tim and Bob were working on in order to -I think they were going to make some sort of offer to
PGO. On the very last page there is "The
transaction ... "
But ifl remember right, Tim was working on
this with Bob very aggressively because they wanted to
restructure the company or there was -- again, there was
a lot of disagreement about what was going to happen
with American Medical File.
Q. What did happen with American Medical File?
A. Eventually they -- eventually we restored
American Medical File by refiling the required
paperwork, paying franchise fees, et cetera, in
California to get it back in good standing, and then
Peritus continued to fund it.
Q. When did that happen?
A. That was a process, so I don't know exactly.
There should be some paperwork from the State of
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March 9th; correct?
A. We'll have to go with that date. I must have.
Q. So what I'm asking you then is if you accessed
that from your external hard drive -A. No. I had a file on my laptop with documents
on it. That's what I'm trying to say. In 2013 I combed
through everything a lot because we were very intent on
getting something in front of a judge. Some of those
documents ended up on my hard drive, the ones I thought
were important, which I have produced. And then when I
11 discovered the e-mail was early Thursday morning.
12
Q. Now, I'm ready to get back to what we were
13 talking about before.
14
If you go back to the exhibit that we marked
15 as Exhibit No. 8, you said this was an update to the PGO
16 Fund; right?
17
A. Uh-huh.
18
Q. Is this a document that you worked on with Bob
19 Forgie?
20
A. I recognize the document as -- I know that Bob
21 at one point sent it to me for some accuracy or wanted
22 me to read through it. But I did not write the document
23 or make changes or graph. Oh, this graph is the mine.
24 I made this graph. So yes, we can say that I helped
25 print the document.
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California here. But we started that work in early
2007, April-ish of 2007.
Q. It was a matter of filing documents with the
State of California to reinstate its status with the
State of California?
A. We had to pay back franchise fees, register
with the secretary of state, and we had to have the
California secretary of state file a, produce a report
of good standing, and we had the good standing accepted
as a formed corporation in Idaho. Then we had to refile
four years of tax returns for the IRS. And in that
process we did a full audit of the financials.
So I would say it took the better part of 2007
to put that all back together. I remember 2007 was a
very unproductive year.
Q. I'm going to ask you a question that to some
extent calls for a legal conclusion that your lawyer may
object to, but do you know whether American Medical File
was a valid corporation in 2006 when you first started
working for OnFile?
MR. HEPWORTH: Object to the question; it
calls for a legal conclusion. Go ahead and answer.
Q. (BY MR. ASHBY) Basically I'm asking you do
you know, do you personally know one way or another
whether American Medical File was a valid corporation in
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2006?
A. In 2006 did I know? I did not know when I
received the offer that it was totally like invalid.
But I had been told by Tim and Dave that they had taken
over, foreclosed and taken over the company and that
they now owned all the assets. So I did learn shortly
after I started working there because I started getting
calls -- not calls, sorry, letters from the State of
California in regards to our status.
Q. (BY MR. ASHBY) When you were hired you
understood that American Medical File existed or was a
corporation; right?
A. At one time, yeah. Yes, that's a fair
question.
Q. Let's talk about the PGO Fund. You keep
saying that Peritus foreclosed on American Medical File.
I want to see if we can put some definition around that.
A. Sure.
Q. I think you stated before that the PGO Fund is
a fund set up by some of Peritus Asset Management's
clients; correct?
A. Yes.
Q. This update then to the PGO Fund, a limited
partnership, would have been a document -- would have
been a document going to the PGO Fund to advise them as
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A. I don't have any personal knowledge of that.
Q. You do know that the PGO Fund was loaning
funds to American Medical File; right?
A. Now yes. I didn't have any visibility to
anything financial until April of 2007. So anything I
would speak to prior to that -- although I started work
on April 1st, 2006, but I was not added to the board or
added to any functional body. I literally sat in the
Boise office twiddling my thumbs basically, trying to
make something happen out of nothing. I rarely saw RJ,
and I had no idea at that time where the money was
coming from.
Q. After you joined the board in 2007, you gained
some understanding of who the PGO Fund was then; right?
A. I understood in 2007 more, yes, I did. But I
wasn't actually added to the board until August of 2009.
Q. The PGO Fund had loaned money to American
Medical File secured by the shares held by American
Medical File's initial founders; is that correct?
A. There were several loans made. So I'm
speaking of personal knowledge gained after April of
2007.
Q. Okay.
A. But very clear from the paperwork that the
third note of $1.3 million was secured by personal
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to the status of their investment; correct?
A. Generally speaking the update went to the
general partners. We rarely -- I'm trying to think
if I -- I don't remember the first time -- I met with
the limited partners in 2007 at some point, I don't
remember the date. But generally speaking written
documents and things went to the general partners and
then they distributed the information or then asked us
to organize a quarterly or some sort of meeting to
update the shareholders.
But I believe that this, it's marked as an
update, but I believe that Tim was preparing to make an
offer to take over OnFile completely.
Q. The PGO Fund partnership, is that the entity
that had loaned money or invested money in American
Medical File?
A. They did up to a certain point.
Q. Then at some point the PGO Fund stopped giving
money to American Medical File; right?
A. That's correct.
Q. Let me back up even before that. Do you know,
I'm asking if you have personal knowledge of this. Do
you know whether Peritus Asset Management as an entity
itself invested funds in American Medical File while the
PGO Fund was operating?
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assets, stock, of Joel Rayden and Scott Anderson. The
first two, the $4 million and the $2 million, were
secured by notes and warrants.
Q. And when the original company, American
Medical File, through those founders that you just
talked about, when they defaulted on that loan, that is
when the Peritus Global Opportunity Fund foreclosed on
their shares; is that correct?
MR. HEPWORTH: Again, you are just asking for
his understanding.
Q. (BY MR. ASHBY) Your understanding.
A. Yes, my understanding is that the Peritus
Global Opportunities Fund, again, the general
partnership, would have been making those decisions,
foreclosed on that $1.3 million note and received 4.8
million shares of stock.
Q. Which was the vast majority of the shares of
American Medical File; correct?
A. My understanding is -- in my document I put 90
percent, but it was 89 .17 percent.
Q. In fact let's look at that, your complaint,
which is Exhibit 1, paragraph 9, the third sentence
says: In approximately 2005, Peritus took ownership of
approximately 90 percent of the stock of American
Medical File and the members and employees of Peritus
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took over complete control of AMF and its assets and
operations. Do you see that?
A. Yes.
Q. Is it more accurate to state that the PGO Fund
foreclosed on the note and took ownership of the shares?
A. I honestly think it's more accurate to say
that Peritus, Peritus clients who were now in PGO Fund,
high net worth individuals, that it was either Peritus
or clients of Peritus or employees of Peritus.
Now, PGO as a legal entity existed I think in
the Cayman Islands. So I think you could say that was
the legal entity.
Q. Let me ask you this: Do you know if the
documentation, so the notes between American Medical
File and the investors, were with the PGO Fund or
Peritus Asset Management? Do you know?
A. I never -- I don't recall seeing those
documents.
Q. So you just don't know either way; right?
A. No. I would have to assume. If I would have
reviewed those documents, it would have been later, past
2012. But by that time we had stacks and stacks of
documents, drawer fulls of documents. So I can't recall
exactly ifI would have seen those documents or not.
Q. After you became more involved in American
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(Exhibit 10 marked.)
Q. (BY MR. ASHBY) I'm going to show you a
document that we will mark as Exhibit No. 10.
MR. HEPWORTH: Has this been produced in
discovery?
MR. ASHBY: That's the one.
MR. HEPWORTH: Good.
Q. (BY MR. ASHBY) Do you recognize that
document?
A. I do.
Q. What is it?
A. A prepared statement of stock registry.
Q. A ledger ofregistry of the shareholders or
stockholders in American Medical File; correct?
A. Yes.
Q. Have you seen this document before?
A. Somehow I recall -- I don't -- we've had
documents like this, but I don't remember this specific
document. I don't think this was produced in total
until after I left.
Q. The date up at the top of this is September
24,2012?
A. Well, there is a last entry of April 18, 2013,
the second to the bottom.
Q. Fair point. Do you know if a document similar
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Medical File, so let's say in the 2007 to 2008 time
frame, are you aware of the fact that the Peritus Global
Opportunity Fund was continuing to finance American
Medical File?
A. I can deny that in 2007 we received any money
from Peritus Global Opportunities Fund.
Q. When did the Peritus Global Opportunities Fund
stop financing American Medical File?
A. There were two unsecured notes in late 2006
for $100,000 and $50,000. Those were the last checks
fromPGO.
Q. Did the PGO Fund dissolve in about 2008?
A. My understanding is December 31st, 2008 was
their last day in operation.
Q. What happened to the shares in American
Medical File when the PGO Fund dissolved?
A. Those shares were individually distributed to
individual shareholders of the PGO Fund.
Q. Were any of those shares distributed to
Peritus Asset Management?
A. Peritus Asset Management did not receive
shares from my understanding on that transaction. My
understanding is general partners, they were to be paid
fees, as any other investment firm might be. I don't
recall if that included stock.
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to this was given to prospective investors when they
were looking at investing into American Medical File?
A. Yes. I believe we would be required to
produce this for prospective investors.
Q. You were involved in that process; right?
When American Medical File was looking for additional
investors, you were involved in that process; correct?
A. My part was to explain the technical aspects
of the company, but I was not involved in the finance at
all, like stock, stock price, anything like that.
Q. Your resume marked as Exhibit 3 with regard to
your employment with American Medical File states that
you wrote business and marketing plans with investment
bankers to raise over 2.3 million in new capital from
existing and new investors. That's accurate; isn't it?
A. Yeah, I guess that would be considered
accurate. I was thinking more the presentation that we
did. So I wrote the story essentially and Bill, Ron,
and Dave really handled the finance part of it.
Q. You helped meet with those potential
investors; right?
A. Yes.
Q. And you prepared -A. I told the story, I gave them the technical
background, then I was excused from the phone call while
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they discussed money.
Q. Is it your understanding that when American
Medical File approached potential investors, there was
some conversation about, I guess, what would be called
the cap table or you know who the existing investors
were; right?
A. Yes.
Q. That's normal stuff; right?
A. Yes.
Q. This appears to me to be a list of the
shareholders in American Medical File. Take a minute
and look over it and let me know if it generally seems
accurate to you.
A. Yeah. I think we tried to keep this very up
to date. I wouldn't be able to say it's not accurate,
in other words.
Q. There is kind of three categories in here.
The first five or six individuals that have a column
that is the furthest on the left to you, were those kind
of the original investors in American Medical File?
A. These were the original investors.
Q. The second column, which is maybe 12
individuals or so, are those the individual members of
the Peritus Global Opportunity Fund?
A. I would assume so, yeah. Again, my memory
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American Medical File from Peritus, Peritus employees,
Tim, Bob was never papered until way after 2012, 2013,
3 probably 2012. And they often referred to their
4 shareholders as saying, We are investing right along
5 with you. I know this thing is going south, but we are
6 invested. The money we are putting in is going to be
7 papered as stock.
8
And then two meetings later, Oh, we were just
9 providing short-term capital, and we are working this as
10 much as we can. We aren't even getting paid for our
11 services out of PGO. We didn't get paid a dime, but we
12 are doing this for you.
13
So it flip flopped, I swear -- if things
14 looked great and it looked like stock was going to be
15 worth something, you can bet they were stockholders. If
16 it looked like it was going down the toilet, they were
17 short-term investors, and it changed like with the wind.
18 . Bill and I constantly talked about that, Well, let's see
19 what Peritus is this week.
20
Q. Are you aware of shares ever being issued to
21 the Peritus Asset Management Fund?
22
A. I don't know. I don't recall. At one point
23 Ron and Dave personally received 1.5 million shares
24 each, and at that time they said for legal reasons that
25 they were going to be putting those stocks under their
1
2
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would not be .this detailed, but this list looks
accurate.
Fred Rifkin, the last one on this list, was
also an investor in Peritus and may have been an
employee at some point.
Q. The column that says "Date Acquired," as to
when the people got their shares in American Medical
File, most of those are listed December 31st, 2008. Is
that when the PGO Fund dissolved?
A. Yes.
Q. Is that when the shares that were previously
held by the PGO Fund were given to the limited partners
of the PGO Fund?
A. I think it took us a bit to do the paperwork,
but we dated everything as 12/31/08.
Q. In fact, isn't it the case that you signed
some of those documents, the launches, giving the shares
to those individual members of the PGO Fund; right?
A. I think I probably signed most of them.
Q. Do you see Peritus Asset Management reflected
anywhere here on this stock ledger?
A. No.
Q. Are you aware of Peritus Asset Management ever
holding any shares in American Medical File?
A. That is a difficult question. Money to
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name personally instead of under Peritus. But if those
shares ever paid out, that the payout from those shares
would be split among all the employees of Peritus, that
essentially those are Peritus stocks, but they were
holding it under their name for legal reasons.
Q. On the books of the company, who held those
shares?
A. Tim and Bob -- or I'm sorry. Ron and Dave,
1.5 million.
Q. If you look further on to this stock ledger,
the next category that starts with, I guess, Don
Robertson, are those all individuals who invested money
into American Medical File after the PGO Fund dissolved?
A. Well, Don Robertson specifically invested in
Peritus. He never intended to invest a penny in
American Medical File. After receiving $650,000 Ron
came clean with us and said, "Look, Don is pissed," his
exact words. And at one point he even said, We are up a
shit creek without a paddle. Because Don has been
investing in Peritus and I've been diverting those funds
to OnFile without his knowledge or consent.
So when that all shook out and after several
phone calls with Don over a several month period of
time, we finally, in order to make it good with Don,
transferred those shares directly into OnFile. But this
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was after extremely egregious patterns on Ron's behavior
2 to conceal the investment in American Medical File.
3
So, again, not holding -- it's another example
4 of, lots of examples where we are going to show that Ron
5 and Dave did not hold themselves separate, Peritus
6 separate from American Medical File in any way, shape or
7 form.
8
Q. After Don Robertson there is a list here of
9 shareholders of American Medical File. Starting with
10 Todd and Erin Johnson and then going down and then
11 reflected to the right in the column called
12 "Consideration," is that the money that they put in to
13 American Medical File?
14
A. Yep.
15
Q. In the form of notes or how?
16
A. No. That is a mix between notes and stock.
17 It depended on who it was. For instance -- is Glomb on
18 here anywhere?
19
Q. Yeah, Wendy Glomb right after Todd and Erin
20 Johnson.
21
.A. Okay. Yes. So Wendy initially, she actually
22 provided notes. She provided a short-term operating
23 note. This was extremely like -- Ron's sales pattern
24 was to say, We need money for the next 90 days, now we
25 need 120 days. That was their mantra, that is how they

was.
Q. Are you aware of contracts between these
3 investors and Peritus Asset Management with regard to
4 the money that they put into American Medical File?
5
A. In this third column is what we are talking
6 about. I'm sorry. From Todd and Erin Johnson down?
7
Q. Correct.
8
A. Except for Andrew Hanson, I would say that is
9 true, that there is a contract with American Medical
10 File.
11
Q. They gave money to American Medical File and
12 then American Medical File used that money for operating
13 expenses; correct?
14
A. Yes.
15
Q. Including paying your salary?
16
A. Yes, post 2012.
17
Q. What do you mean by "post 2012"?
18
A. I should say.post 2011, starting January of
19 2012, roughly. I guess Todd and Erin could have been
20 October31,2011.
21
. Q. That gives us some background as to who
22 Peritus Asset Management is, who the PGO Fund is. Now I
23 think we are in a better position to talk about your
24 employment when you started in 2006.
25
When you started that employment, was it your
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raised money, Dave and Ron. We are out selling these
things. We are almost profitable. We expected United
Healthcare to be profitable.
So when they went after money, they went after
short-term money. And in some instances, in Wendy
Glomb's case they offered her 100 percent interest on
this note. We were going to -- well, annualized. You
are going to loan us 100, we are going to give you back
125 in three months. So annualized interest they tried
to sell a 100 percent loan.
When that didn't work out, Wendy, I imagine, I
guess I can't say that, but I think she came unhinged.
She didn't have a lot of money to lose. She wasn't
looking to put her money into a startup. So they
repapered everything to give her stock.
Q. Let me just ask you this maybe to simplify.
When these individuals gave money to American Medical
File, would there have been some contract between them
and American Medical File?
A. Absolutely.
Q. Of some sort; right?
A. Yes, there is stacks and stacks of contracts.
Q. Not a contract with Peritus Asset Management;
right?
A. Well, again, that depends on who the investor

understanding that your official employer was American
Medical File, Inc.?
3
A. Ido.
4
Q. When you filled out paperwork with them,
5 et cetera, it would have been under the name of American
6 Medical File, Inc.; is that correct?
7
A. Well, I think we misstated something. When I
a started-- can you restate your question? I'm sorry.
9
Q. When you started working at OnFile in 2006,
10 was your official employer American Medical File?
11
A. I see. I mean, in the top of that letter it
12 says my employment is with American Medical File.
13 OnFile didn't exist anywhere. They were using it as a
14 marketing name, but I would hate to confuse OnFile prior
15 to being registered in Idaho. There has never been a
16 registered OnFile, as far as I know, until I registered
1 7 them as a fictitious name in Idaho. But yes, American
18 Medical File existed.
19
Q. When you say it didn't exist, you mean it
20 didn't exist in the state ofldaho or period?
21
A. Period. It hadn't paid taxes in 2006 three
22 years. In four years, according to the eyes of the IRS
23 they didn't exist. In California it didn't exist. It
24 didn't exist.
25
Q. Although you were its president; right?
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A. No. When I got hired? No, I was the vice
president.
Q. Eventually later in 2008 you became its
president; right?
A. I became its president -- became CEO in April
of 2007.
Q. When you started working at OnFile, you were
paid a salary, right, $110,000 a year?
A. Yes.
Q. When you received payments for your salary,
whose name was on the check as far as where the money
was coming from?
A. American Medical File wrote me a check all the
way through December 31st, 2006.
Q. Did it stop after December 31st, 2006?
A. It did.
Q. What did it change to?
A. It changed to direct deposit by Tim
Gramatovich and Bob Forgie into my personal accounts
outside of American Medical File or Peritus. And that
continued for four months.
Q. So that money didn't come from Peritus then.
It came from Bob and Tim directly; right?
A. Employees of Peritus. Tim actually is a
partner at Peritus, Ron's business partner.
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Peritus Asset Management?
A. I would say that all of my pay came from,
again, Peritus, Peritus clients, or Peritus employees.
At no time did American Medical File make my paycheck in
revenue.
Q. So I understand what you are saying, that it
wasn't from revenue from American Medical File, but your
check came from American Medical File, Inc.; right?
A. Yes.
MR. HEPWORTH: Go ahead.
Q. (BY MR. ASHBY) Is that right?
MR. HEPWORTH: Go ahead and answer his
question.
THE WITNESS: Except for those four months it
was written on American Medical File paper.
Q. (BY MR. ASHBY) American Medical File got
funding from other sources to pay your check; right?
A. In what time frame? This is important.
PGO stopped funding at the end of 2006. I had
no idea about any of the finances until early 2007,
wherein I made some decisions to try to -- well, I won't
go into that right now. But essentially I drove up to
Canada and said, What about my pay? And Tim and Bob
both agreed that Peritus had agreed to pay and that they
were going to step up and make those payments on behalf

Page 87

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Did that happen for a four-month period of
time you said?
A. Yes.
Q. How did it change after that?
A. After that it went back to American Medical
File.
Q. So a few months into 2007 is when that started
going back to American Medical File?
A. Roughly January of 2007. I don't recall
getting paid in January of 2007, but that's when they
started making direct payments to me. They felt like
that they-- they were actually very blatant. We hired
you, we promised to pay you, made direct deposits
directly into my account.
Q. Who said that?
A. Tim and Bob.
Q. After January 1st of2007 did all of your pay
come from American Medical File?
A. Yeah, it came from -- it was written on
American Medical File checks approximately May-ish of
2007, I don't know the exact date, until my termination.
Q. So you described a four-month period of time
in which there was some type of electronic deposit from
Tim and Bob individually to you, but was there ever any
period of time that you received wages directly from
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of Peritus. And that's their exact words, that they
would have to personally fund the company, which in
Exhibit 8, it refers to twice that they made personal
payments.
Q. Personal payments to American Medical File;
correct?
A. They -- yeah, probably. I'm trying to find
it. Of course you didn't want to highlight that for me,
did you? I thought it was close to the last page. We
can come back to that, I guess, but...
Q. Let me ask you this to make sure it's clear
for the record. After that four-month period of time
when Bob and Tim transferred funds to you, was every
penny of the pay you received for your work paid from an
American Medical File, Inc. account?
A. Yes, from their bank account.
Q. It's your contention that some of that money
came from other investors; right?
A. Post 2011. So solely funded by Peritus or
Peritus employees from January of2007 all the way into
the end of 2011, August 31st, 2011.
Q. We have kind of gone around and around on
this, but during your entire employment was American
Medical File, Inc. your official employer?
A. Yes, I thought I answered that. In both of
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the contracts it states that I would become an employee
of American Medical File.
Q. So your W-2s were the American Medical File;
4 right?
5
A. Yeah. I guess maybe what we got hung up on -6 I didn't realize that's what you were going after. What
7 I was trying to say, which is my contention, is that
8 never once did I rely on anyone other than Peritus to
9 either personally pay me, fund American Medical File.
10 It was either Peritus, a Peritus client or a Peritus
11 employee. No matter how you look at that, my contract
12 was with Peritus. It remained in my second contract
13 with Peritus as a primary obligor in my opinion. And
14 all of my, as my whole history there, my contention is
15 that I relied on Peritus for my payments, for my money.
16
Q. American Medical File took out workers'
1 7 compensation insurance for you?
18
A. Yes.
19
Q. With money from other investors; right?
20
A. Post 2011.
21
Q. So did you have a job title with Peritus?
22
A. I understood my job title to be VP of product
23 development for American Medical File.
24
Q. Say that again. I'm not sure I'm
25 understanding.
1

2
3

Page 92

(Recess taken.)
Q. (BY MR. ASHBY) Mr. Bailey, will you turn to
3 your complaint, which is Exhibit 1, look at paragraph 11
4 for me. On page 4 in paragraph 11 it refers to an April
5
12, 2007 board of directors meeting. It says "it was
6 determined by Desmond, Heller, Tim Gramatovich and Bob
7 Forgie (as Directors of' -8
A. That's supposed to say "AMF."
9
Q. -- "AMF and employees of Peritus) to hire
10 Bailey as the CEO of AMF and to employ him on a written
11 employment contract wherein they personally and Peritus
12 would guarantee payment of Bailey's salary and other
13 compensation."
14
I just want to get an explanation from you as
15 to what exactly happened during that April 12, 2007
16 board meeting.
17
A. Absolutely. Can we enter into the exhibits
10 the minutes from that meeting, which I think is your
19 next thing here.
20
Q. Yes, I will give that to you.
21
A. So I may look at them?
22
MR. ASHBY: Let's mark this as the next
23 exhibit.
24
(Exhibit 11 marked.)
25
Q. (BY MR. ASHBY) Let me ask you a few questions
1
2
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A. Well, my first contract was I believe with -I believe my contract was with Peritus to work for
American Medical File, which essentially was now a
subsidiary of Peritus.
Q. Was American Medical File a subsidiary of
Peritus?
A. I don't know how it -- the way it was
explained to me is that they had foreclosed on the
notes, that they took full control, full responsibility.
I asked who the other owners were. They replied, I
don't know. We don't know if there are. We think there
may be. We might have an Excel spreadsheet that shows
some previous investors, but that doesn't matter. We
own 90 percent of the company. We have full authority
to execute for American Medical File and we will pay
you.
Q. When they say "we will pay you," does that
mean they will fund American Medical File and pay your
salary through American Medical File?
A. Well, I think that was their intention. But
obviously when the chips are down, they did not hesitate
to write me checks directly or directly deposit to my
personal accounts.
MR. HEPWORTH: Do you mind ifl take a break?
MR. ASHBY: Let's take a break.
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before I hand this to you.
Prior to April 12, 2007 you were the vice
president of product development or something like that;
right?
A. Yeah.
Q. I think you indicated in your complaint here
that it was at that April 12, 2007 meeting when you were
promoted to the CEO position; correct?
A. Yes.
Q. Prior to that was RJ Dundas the CEO?
A. Yes.
Q. He was handling the day-to-day operations of
the company?
A. Yes.
Q. Only not very well it sounds like;- right?
A. Right.
Q. In reality you were the one doing it; correct?
A. Well, no, up until April -- up until December
31st, 2006 RJ was running the whole show. I wasn't
included on many or any decisions. In fact, the
finances were being handled by a third-party bookkeeper
in California. I really had no visibility into
anything.
Q. Was it at that April 12 meeting when you were
promoted to CEO; right?
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A. Yes.
Q. And RJ Dundas was let go of the company,
didn't work there anymore; right?
A. Yes.
Q. Was there discussion during that meeting about
Peritus guaranteeing your salary with American Medical
File?
A. No. The discussion was getting me a written
contract for me to review, that was what the real
discussion was around, which is why I wanted to refer to
the minutes.
Q. But it was about getting you a contract;
right?
A. They had always told me that they would get me
a formal contract at some point. I felt like if I was
going to be promoted and we were going -- because at
this point they were now saying, Look, we need to either
put American Medical File on track or -- they had
several options on the table, but that was the final
decision I thought when they said, We are going to go
ahead and put this thing back on track. Then I asked
again for a written contract.
And on that contract I expected that Peritus
would be still paying my salary. The fundamentals of
the business hadn't changed.
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expectations about my performance and who was paying me,
and my expectation would be that Peritus would guarantee
that or continue to pay me directly.
Q. Did Peritus tell you it was guaranteeing your
wages?
A. No.
Q. That's what your complaint says; right? Is
that wrong?
A. To hire Bailey as CEO of AMF and to employ him
on a written employment contract wherein they personally
and Peritus would guarantee payment of Bailey's salary
and other compensation.
So I think there was some discussion about the
contract and provisions that I would expect, but we
never reached that point, that contract never came.
Q. How about just the discussion of a personal
guarantee? Because frankly the sense I get is you are
no longer taking the position that there was a personal
guarantee; is that correct?
A. Well, I -- I guess I am still under the same
assumption that at some point I'm going to be getting a
written contract. And they had always said, We will get
you a written contract. And again, hundreds of times
did we have this conversation. And at the point that
they either gave me a contract and guaranteed my payment
Page 97
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Q. Those fundamentals you are talking about, that
money would go into American Medical File and then
American Medical File would pay your salary.
A. The fundamentals I'm talking about are the
fundamentals of the business as OnFile --American
Medical File was not profitable. There was no way
OnFile would be able to make my salary. Even ifwe
formalized American Medical File, they still would not
be able to pay me my salary.
Of course by this time I now know fully that
American Medical File didn't exist. There was never a
board of directors actually that we needed to fund.
There was no fundamental pieces in place that would
separate American Medical File from Peritus.
At this point they made a decision, Okay, we
are going to fund it, and we are going to start putting
American Medical File back together.
Q. Was there a representation made in that
April 12 board of directors meeting that Peritus was
going to guarantee payment of Bailey's salary and other
compensation? Is that what was discussed during that
meeting?
A. No. And this may be a little bit far
reaching, I apologize for that. My assumption was that
the written contract would have provisions set forth and
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or continue to employee me as Peritus, I had assumed
that at some point Peritus and American Medical File
would fork and at that point things would change.
But I don't recall them in this meeting or up
to this point using the word as a guarantor. I never
remember them saying I'm a guarantor as much as we are
responsible, we are the obligor, is how I understood
them.
Q. You threw out a term there, obligor.
A. They signed my offer letter as Peritus and
then they signed my new agreement as Peritus.
Q. But what we are talking about here is what
happened during this April 12 meeting. And I understood
from the complaint that you were saying that during that
April 12 meeting Peritus agreed to personally guarantee
your salary and compensation.
A. May!?
Q. Yes.
A. So that's why I am saying, the complaint here,
this may be me saying, using the word "guarantee." The
official meeting minutes read: "The Board agrees to
promote Shawn Bailey to CEO of American Medical File and
bestow all rights and powers of the office including
signing authority on the bank accounts, effective
immediately. The Board will draft a letter outlining
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his responsibilities and limits to such authority at a
later date." So I'm assuming that that letter or
contract would have responsibilities and limits to
authority.
And then Action 3: "Bob Forgie will assist
Shawn Bailey by approving budgets, projects and
reporting during the transition period or until an
employment contract can be drafted. Bob will also be a
second signer on the American Medical File bank
accounts."
So it may be far reaching for me to say that
Peritus said they will become a guarantor at that point.
I don't think we had negotiated that yet.
Q. Did Peritus ever tell you it was going to be a
guarantor on your American Medical File employment?
MR. HEPWORTH: Well -THE WITNESS: I think the word "guarantor,"
knowing now that it has that legal term in guaranteeing
something, where back then I didn't understand there
was -- using the word "guarantee" is different than
saying "I am going to be a guarantor," I think. Now I
understand that.
But they have always told me, We are going to
pay you. We are going to make sure you get paid. In
laymen's terms if you guarantee that -- so yes, in that
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when I took the job, I didn't even know they had a
QuickBooks account. I didn't know where my checks
were -- we didn't discuss the -- we discussed very high
level strategy, all these things. Honestly, until I got
my first paycheck knew that American Medical File had
its own bank accounts. So honestly, I kind of was
waiting to find out how that came forward, but yeah.
Q. Paragraph 11 of your complaint talks about
Dave Desmond, Ron Heller, Tim Gramatovich, and Bob
Forgie each personally guaranteeing your salary. I take
it you are not taking that position now; right?
A. First, Ron wasn't in that meeting. So ifwe
are talking about that specific meeting, just to remove
Ron, because Desmond, Gramatovich, and Forgie were in
that meeting.
I think what we are trying to allude to here
is that they were going to employ me on a written
contract. The "wherein they personally and Peritus
would guarantee payment of Bailey's salary," I believe
was an item of negotiation on that written contract. So
the important part of that sentence was that, again,
they were promising me a written contract. Does that
make sense? The rest of that -Q. The rest of that about a guarantee is an
overstatement; right?
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term, in laymen's terms, yes, I believe they said we are
going to guarantee your salary, continue from this point
forward. But I strongly believed that that would come
in written form and it never did.
Q. Let me just ask you, to make sure this is
clear for the record. Peritus asked you in response, or
asked you in discovery requests to identify any personal
guarantees, and you responded in your Answer to
Interrogatory No. 12 as follows: "There was no
guarantee from any individual or entity. Peritus was
the owner of the OnFile software and employed Mr. Bailey
and promised to pay Mr. Bailey under the OnFile name."
Is that your position now?
A. I think that has always been my position.
Q. So it's not a matter of a guarantee, but
rather it's that Peritus promised to employ you under
the name of American Medical File, Inc.; is that right?
A. Yeah.
Q. And is the promise that Peritus is going to
fund American Medical File so that it can pay your
wages?
A. I think that was their intent.
Q. Is that what they promised you? I'm trying to
understand what they promised you.
A. There was never a discussion about who is --
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A. Yeah. I'm trying to say that is an
overstatement because I expected that we would negotiate
my written contract as an employee.
Q. You are the one who prepared these board of
director minutes; right?
A. Yes.
Q. From the point of April 2007 on was that your
responsibility, taking minutes of board of director
meetings?
A. I was not on the board until August of 2009,
so I would have to say no.
Q. But you took these minutes from 2007; right?
A. I specifically had to have these meetings, or
these minutes, excuse me, because Wells Fargo would not
change the signer on the account unless they had an
official meeting and official meeting minutes from the
board members. And so I actually appointed the board
members just prior to this meeting, and then we did this
specifically so I could get the paperwork in front of
Wells Fargo.
Q. That is one of the things that happened from
this meeting was that you were given signer authority on
behalf of American Medical File, Inc.; right?
A. Yes.
Q. You had authorization then to sign checks on
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behalf of American Medical File; right?
A. That's correct.
Q. In fact, is it correct that you were the only
one who could sign checks on behalf of American Medical
File, Inc.?
A. Bob Forgie could also sign checks.
Q. You and Bob Forgie were the only ones; right?
A. Yes. I didn't want -- I specifically required
a second signature on the account for the proverbial get
hit by a bus scenario.
Q. As the president and CEO at that point,
right -- in 2007 you became the CEO of American Medical
File; right?
A. Yes. I don't think we ever delineated any
other responsibilities such as president or chief -- or
anything. There were no board responsibilities, no
chairman or secretary, that type of thing.
Q. Did you on occasion file documents with the
Idaho and California secretary of state on behalf of
American Medical File?
A.. Yes.
(Exhibit 12 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
A. Yes.
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Q. Were you the registered agent of American
Medical File for the State ofldaho?
A. I was. I don't remember the dates, but
actually in Idaho I believe I was the registered agent
from 2007 forward, or 2008 forward, somewhere in that
time frame.
Q. So from 2007 forward you would agree that
American Medical File was authorized to operate in the
state ofldaho because it was registered in the state of
Idaho.
A. Sure. We had a number.
Q. Which you effectuated; right?
A. Yes. That work was actually done through
OnFile's general counsel Wade Curtis at the time. Wade
Curtis functioned as our general counsel for two and a
half years or so.
(Exhibit 13 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
MR. HEPWORTH: This looks like a new document.
. MR. ASHBY: This is.
THE WITNESS: (Reviewing document.) I can't
say that I specifically remember this document. I'm
reading through the content and I remember parts of
these conversations. Did I write this?
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Q. What is it?
A. This is the application for Certificate of
Authority with the State of Idaho.
Q. You signed that document; correct?
A. Yes. Dated April 2nd, 2012.
Q. Is this the time when you contend that
American Medical File first became a functioning
corporation again?
A. No. I think we should have filed paperwork
late 2007, or there should be a record of that. 2012 is
a long time since 2007.
Q. · So you think something was filed with the
California Secretary of State then in 2007 to reinstate
its corporate status?
A. I believe that all, corporate status and
everything, good standing and such was restored by the
end of 2007.
Q. You were part of that effort, right, like you
filed documents with the California Secretary of State;
right?
A. Yes.
Q. So from 2007 forward in your opinion American
Medical File was a valid California corporation?
A. They were very short periods of times where we
missed our deadlines, but in general, yes.

Min-U-Script®

Page 105

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. (BY MR. ASHBY) The document appears to be
minutes from a board of directors meeting dated
April 19, 2010; is that right?
A. This is the e-mail it was attached to?
Q. Yes.
A. Then I would say -- it came from my e-mail
address, so it appears that I must have written this
document.
Q. That would have been something that you would
have normally done in the 2010 time frame? To the
extent minutes were made, they would have been made by
you; right?
A. I think so. At the time I was on the board so
I think I tried to keep minutes.
Q. When did you become a member of the American
Medical File board?
A. I believe it was August of 2009, in that time
frame. There was -- yeah.
Q. So if you go to the middle of the page there
is a paragraph that starts with "Attached, please find."
Do you see that?
A. Yes.
Q. It says: "Attached, please find the updated
loan calculations in interest through December 31, 2009.
Shawn also confirmed that all of this information had
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been updated in a companies books and is accurately
reflected in all financial reports." To what is that
referring?
A. I believe that is the OnFile QuickBooks file.
When we say "updated in a companies books," that should
say "in the" and that should be "company" with a "y's",
I believe. But we only generated financial reports from
QuickBooks, so ...
Q. The "updated loan calculations," is that
referring to loans from Peritus Asset Management?
A. I can't comment on that, I don't know.
Q. What other loan calculations would it be?
A. I would have to assume from the previous
paragraphs maybe, that we are talking about those loans.
I guess the reason why I am confused is that this is
dated April 19 through 21 of 2010, and I believe the
note stopped accruing interest December 31, 2008.
Q. Which notes is that, the PGO Fund notes?
A. If it would have been PGO Fund notes, they
launched -- I'm actually -- I'm commenting about
something I really have very little or no recollection,
so I'm sorry. I shouldn't probably be commenting.
Q. That's fine. And I can't see anywhere
attached to this the attachment referred to in the
document; right? There are no loan calculations there.
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is not an OnFile report.
Q. Did American Medical File keep a QuickBooks
report on loans from Peritus Asset Management?
A. Yes.
Q. Do they look similar to this?
A. I wouldn't know.
Q. Do you think you would have a copy of it on
the drive that you have?
A. No. I did not retain any financial records.
The ledger that I provided was actually a ledger that I
pulled out of my e-mail and saved to disk back in March
shortly after I had quit.
Q. I think you said American Medical File did
record that stuff.
A. Yes.
Q. In fact, you were responsible for that;
correct?
A. At times. In fact, one of these documents you
just gave me refers to Charalee Snyder who was the
bookkeeper, and for a large part we had a contract
accountant that actually did all that work.
Q. It appears in these minutes that you are
reporting to the board as a board member the loan
calculations and interest from Peritus Asset Management;
right?
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Is it safe to assume though that what you are
talking about is loan calculations on loans from Peritus
Asset Management to American Medical File? Because I
think you testified before that from the time the PGO
Fund dissolved until about 2011 nobody else invested
money in American Medical File.
A. I would say that is correct.
Q. American Medical File did track the money that
it received from Peritus Asset Management; right?
A. Yes.
Q. It kept it in a QuickBooks record; right?
A. Yeah.
Q. Let me mark as the next exhibit Exhibit
No.14.
(Exhibit 14 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
A. I read it, yes, in response to our
interrogatory.
Q. Is this a QuickBooks ledger ofloans from
Peritus Asset Management to American Medical File?
A. This report is from Peritus I Asset
Management. This is their books, not ours. This is a
record provided by Dave and Ron from their QuickBooks
file. I'm assuming that's where it came from, but this
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A. Yes, and Cameron Keller would have done that
work and then would have provided me the reports and
then I would have signed off on them.
Q. You are talking about, from this document it
sounds like you confirmed, and those are your words,
that all this information has been updated in the
company's books and is accurately reflected in all
financial reports; right?
A. Yes. I believe so, yes.
Q. The next paragraph talks about Ron and Dave.
It says they have -- I'll quote it: "Ron and Dave have
been active and functioning board members of American
Medical File, Inc. since the dissolution of the PGO
Fund, specifically since April 12, 2008."
That meaning they have been effectively on the
board since the PGO Fund dissolved?
A. Both Dave and Ron were added to the board on
that April 12, 2007 meeting. I think this sentence
specifically -- I think -- the April 12, 2008, I'm not
sure where that came from. That's a misprint. That's
April 12, 2007. That is a misprint.
Q. Go down to the next paragraph, under Officer
Compensation it says: "Shawn Bailey has been an
employee of American Medical File since January 1, 2006
as the vice president of product development"; right?
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A. Uh-huh.
Q. Then it describes how you took over the role
of CEO and president on April 16, 2007; right?
A. Uh-huh.
Q. Then it says, quote: "And has been working as
an at will employee since the expiration of that
contract." To what does that refer?
A. I don't know.
Q. Was your understanding that your original
contract expired when you took over the CEO position?
A. No.
Q. Did your salary change when you took over the
CEO position?
A. No, none of the terms changed.
Q. So the next part of this paragraph says: "It
was decided that Shawn should receive a new employment
contract with the following compensation terms." Then
it lays out that you would get 1,500,000 shares in
American Medical File; right?
A. Yes.
Q. And that upon the signing of a major insurance
group your salary would increase from 110,000 to
150,000?
A. Yes.
Q. Do you see any reference in here to Peritus
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A. Yes.
Q. Did you sign that employment contract?
A. Yes.
Q. Do you know if Bill Espinosa's arrangement
with American Medical File was the same as yours as far
as any involvement from Peritus?
A. On that contract?
Q. Yes.
A. My understanding is those were verbatim
contracts.
Q. I'm not sure what you mean by that.
A. The contract that I signed for him and the
contract that he signed for me and that Peritus signed I
think were verbatim.
Q. Let me back up. Because I think when Bill
Espinosa was hired sometime in 2010, he was given a
contract from the very beginning. I don't have it here.
I'm not going to show it to you.
A. He had a separate contract?
Q. I think so. Let me just ask you. I'll ask
you the questions, I guess. Are you aware of him having
another contract?
A. No.
Q. Bill Espinosa became the CEO in 2010. You
remained the president and a member of the board of
Page 113
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being responsible for that contract?
A. No.
MR. ASHBY: Let's break for lunch.
(Luncheon recess taken.)
Q. (BY MR. ASHBY) Mr. Bailey, we are back on the
record after a lunch break. You understand you are
still under oath; right?
A. Yes.
Q. Were you involved in the hiring of Bill
Espinosa?
A. I have to answer that, no.
Q. Back up. Who is Bill Espinosa?
A. Bill Espinosa is married to Ron and Dave's -no, Bill Espinosa is the brother of Ron and Dave's wife,
so that would make him a brother-in-law by marriage.
Q. Was he hired in 2010 to be American Medical
File's CEO?
A. Yes.
Q. Did you have any involvement in that hiring?
A. He came up, gave a presentation about Gemini
and Apollo, and afterwards -- I mean, they asked my
opinion, but ultimately it was like, Here's your new
CEO.
Q. Was he given an employment contract with
American Medical File?
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directors; correct?
A. Yes.
Q. Sometime in 2011 you signed a new contract
with American Medical File; correct?
A. Yes.
Q. I think that contract is attached as an
exhibit to your complaint. I'll just have you refer
there as opposed to marking a different exhibit.
So you have got here Exhibit No. 1?
A. I'm stunned that he had a contract actually.
Q. Why does that stun you?
A. Ifl would have known that he came on board
with a signed contract, then that means I would have
probably understood the terms of that contract. And the
fact that they hadn't given me a contract all these
years, even though they promised, plus everything that
was going on, not being paid, them bringing on a
relative on top, I mean, that would have been it for me.
I would have been done.
Q. If you would have known that he signed a
contract?
A. If I read the terms of that contract -MR. HEPWORTH: Don't speculate. You don't
know what is in the contract, so don't speculate about
what is in the contract.
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THE WITNESS: I'm not. I am just really
stunned that they signed a contract and hired him,
especially without consulting me about that. I mean -MR. HEPWORTH: That's enough.
THE WITNESS: Yes.
Q. (BY MR. ASHBY) The contract that you signed
on August 10, 2011; right?
A. Uh-huh.
Q. Sorry. I didn't ask you a very good question.
A. Yes, I see it.
Q. I didn't ask you a good question and you
didn't give me a good answer.
Did you sign this contract in 2011?
A. Yes.
Q. Is it your understanding that Bill Espinosa
signed virtually an identical contract?
A. Yes.
Q. So you signed his, he signed yours; is that
right?
A. Yes, sir.
Q. What was the reason for needing to sign a new
contract?
A. This is the contract that they promised me
years previous.
Q. In your mind what is different about this
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back salary. Is that anywhere in this contract?
A. I believe it is. It's in the second
paragraph, Upon termination -- let's go back some more.
Well, that paragraph: All OnFile employees and officers
are employees at will. This agreement may be terminated
by the company at any time with or without cause, or by
employee at any time at least 30 days written notice of
resignation. Upon such termination, or the company is
sold, employee or employee's estate shall be entitled to
receive all compensation earned by the employer prior to
the date of his termination -- employee prior to the
date of termination computed pro rata up to and
including the date of termination plus severance pay,
et cetera.
So that was important for me to have that in
there.
Q. It doesn't state any amount that you were
purportedly owed; correct?
A. I asked for the amount to be in there.
Q. It's not in there; right?
A. No. They refused, and they said the reason
was is because they were planning on making advance
payments.
Q. Was there discussion around the time you
entered into this contract about back pay being paid
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contract than the letter agreement that you had early
on?
3
A. Well, I think just having a contract in
4 writing to me was important that extended this original
5 offer letter that we were operating under. Up until
6 this point that is what I felt like I had was this offer
7 letter that we were running under. It had -- in fact,
8 just last -- we left in the middle your last question,
9 which I was excited to answer.
10
But in that first contract they gave me half a
11 million shares vested over three years. And referring
12 to that, that expired. There was no additional stock
13 being awarded, just because that basic portion of the
14 contract had expired. So they awarded me another one
15 and a half million shares to make up for that. And I
16 felt like this was more official, and I feel like -1 7 well, and there were -- again, there were two things I
18 wanted in this contract.
19
One, because they owed me the money, I had
20 told, I told all three of them that I wanted them to
21 promise in writing they were going to pay the back
22 salary they owed me, and number two that David and Ron
23 would continue to pay me.
24
Q. So let's.go through those two things then.
25 You said you wanted an agreement that they would pay the
1
2
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tied to profitability of American Medical File?
A. Yeah. At this time there was an oral
agreement made.
Q. Your complaint states, I'll quote it,
paragraph 16: "The Defendants all agreed back pay would
be paid at an undetermined date in the future tied to
profitability of American Medical File." Is that your
understanding? That there was a verbal agreement they
would pay, that the company would pay back wages upon
becoming profitable?
A. Or ifl was terminated or ifl left the
company for any reason. That goes together.
Q. That was a verbal agreement, not a written
agreement; right?
A. Right. I demanded that they at least put in
here that if I were to quit or be terminated that I
would get paid everything owed to me.
Q. There is a provision in this contract for, I
guess, what you would call severance; correct?
A. Yes, you could say that, I guess.
Q. There is a provision in here that says the
contract can be terminated with or without cause. Then
it says: Upon such termination or the company is sold
employee or employee's estates shall be entitled to -it goes on to discuss compensation, including two years
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annual base salary.
A. Yes.
Q. Was it your understanding that if--what was
your understanding of this contract, when would
severance be triggered?
A. Any separation.
Q. What if you resigned?
A. Then it would be paid.
Q. So if you would have resigned the day after
this contract was signed, would you be entitled to two
years severance?
A. Absolutely.
Q. Why would the company enter into that kind of
an agreement?
A. Because they needed me. In fact, two weeks
prior to this I quit, and I did that, (a) over pay, and
(b) over working conditions. And one of my complaints,
I recall it was a rather heated discussion, was that I
would come back to work this time if there was a written
contract and only if there was a written contract. They
said, That's going to take time to get together. I
said, Well, you have two weeks.
So that was the genesis of this because I got
tired of being strung along at their will without any
type of guarantee. I did not ask for two years payment,
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"This correspondence will serve as a letter of
employment with American Medical File, Inc." So let's
stop there. I think you would agree that your employer
under this contract is American Medical File, Inc.;
right?
A. Yes.
Q. And your contention is that Peritus Asset
Management agreed that it would pay the salary owed to
you for working for American Medical File, Inc.; is that
correct?
A. Yes, I would agree with that.
Q. Does this contract say that, does it say
American Medical File will pay your wages?
A. I'll review it again, but I don't see it in
here. (Reviewing document.)
Q. Let me know if you see any reference to
Peritus in the contract other than the signature lines.
A. I'm sorry. I was looking for American Medical
File. I don't see where -- I don't see anywhere in here
where it says American Medical File promised to pay, and
I don't see anything that indicates that Peritus was
going to pay, other than the signature provided in the
signature block.
Q. Do you know who prepared this contract?
A. I don't.
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that never exited my lips. I only asked for my back pay
to be enumerated in the contract, and I asked that Dave
and Ron continue to be primary obligor. Because, again,
business fundamentals had not changed. We still were
not profitable.
Q. When you said you asked that -- explain to me
what you mean by that statement about the primary
obligor.
A. That they were the primary obligor on my last
contract, they needed to continue to pay me for my
services. There was still no way OnFile was going to
pay me.
Q. "They" meaning Peritus Asset Management?
A. Yes. At the time -- that is neither here nor
there, but yes, Peritus.
Q. Does this contract say who was going to pay
your salary?
A. I think it talks about who I work for. It's a
letter of employment from American Medical File, but I
don't see -- I don't remember any agreement on who was
going to pay. At the time I asked again Wade Curtis,
and he said they signed it, they are the primary on the
contract, that is what you asked for, that is all you
need.
Q. The contract says in the first sentence:
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Q. Did you have any discussions with Bill
Espinosa leading up to it?
A. I didn't.
Q. Were the two of you in unison trying to get
these contracts signed?
A. No, we were not. I was trying to get mine
signed.
Q. I guess part of what I'm getting at is whether
you and Bill were working together to try to get
contracts signed.
A. I was not working with Bill. I was expecting
the contract to be delivered to me.
Q. The signature line, so say for -- the first
signature on there is Ronald J. Heller; right?
A. Yes.
Q. It states: Ronald J. Heller, President of
Peritus Asset Management, LLC. He holds that title;
right?
A. That's what he's told me. That's what I
believe.
Q. He's also a member of the American Medical
File board of directors; right?
A. Yes.
Q. At the time this contract was signed, am I
correct that there were just four members of the
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American Medical File board of directors?
A. At the time this was signed? I have to think
about that. We had four active board members. I never
received a resignation from Tim Gramatovich from the
board of directors and there was no appointment. There
was -- at this time there was no appointment of term to
the board of directors. I don't believe that Tim -- I
don't believe that Tim had released his position on the
board.
Q. You were a member of the board of directors;
right?
A. Yes.
Q. Bill Espinosa was on the board of directors?
A. Yes.
Q. And Ron Heller and Dave Desmond were both
members of the board of directors; right?
A. Yes.
Q. The contract is dated August 10, 2011. Your
signature appears to be October 10, 2011. Do you know
if that is perhaps a typo or is that when you actually
signed it?
A. That was the second time we signed it.
Q. What do you mean by that?
A. These documents were resigned at a later date.
These documents were presented to me in Boise. I
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should be the 95,360 or 630 or whatever it is. He said,
We don't want to put that in the document. I said, Why
not? He said, Because Dave and Ron are planning on
catching up on that by making extra payments, and we
don't want to have to modify this agreement every time
we make an extra payment, so you can't come back to us
after the fact and get a full 95,000 when we may have
paid some. So we are going to keep track of this in the
balance sheet so that we can have an accurate accounting
of the money that Peritus owes you, and that's how we'll
deal with that.
So I agreed to it because I figured that that
sentence made sense then, as long as we were keeping
track of it in the ledger.
Q. Do you believe that Bill Espinosa was agreeing
that he personally would pay your wages?
A. No.
Q. Do you believe that Dave Desmond was saying
that he personally would pay your wages?
A. Yes.
Q. How about Ron Heller?
A. Yes.
Q. How do you come to that conclusion?
A. Because over time they told me that, verbally,
any time we met. Like promise after promise after
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reviewed them, signed them, then they were mailed,
FedEx'd. We did receive those back and had them for a
period of time.
At some point we started doing some work with
the firm in New York, I can't remember the name of it,
turned out to be a crazy sham. Anyway, we think those
documents were sent as originals to him. We don't know
how they got lost, but we had all these documents
resigned. And so Ron and Dave and us, we ended up
signing this contract two times.
Q. You don't know what happened to the first set,
they are gone; right?
A. They are gone. Both Bill and I were
surprised, but we think we may have packaged them into a
packet we sent to one of the New York investment firms
without retaining a copy.
Q. The date that is on here, you believe that's
the second time you signed the contract then?
A. Yes.
Q. When do you think you signed it the first
time?
A. I believe we signed it within a day of the
date on top. I was given this document, I read through
it, Bill explained it to me. I asked why the 95,000 was
not in. That was one of my terms. I said this pro rata
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promise they were going to pay. At one point this money
is coming directly from my pocket to your pocket. I
can't even count the number of times they personally
promised to pay me.
And also with this company, statements, If
OnFile goes down, we are all going down. There is no
corporate veil. We stepped through that so many years
ago when we took over and foreclosed. We are one in the
same.
Q. Was that promise ever put in writing?
A. No, but I-- no.
Q. It wouldn't be this contract under which they
were agreeing to personally pay your wages, would it?
A. Well, getting this contract and having them
sign as the primary obligor was fine with me.
Q. "Them" being Ron and Dave or "them" being
Peritus?
A. Being Peritus was fine with me that they put
Peritus in the primary obligor position.
Q. I believe you signed a contract virtually
identical to this for Bill Espinosa; right?
A. Yes.
Q. And you were not agreeing to personally pay
his wages; correct?
A. No.
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Q. Did you ever have conversations with Bill
Espinosa about Peritus paying his wages?
A. Yes.
Q. What did Bill say to you?
A. Yeah, Bill, at least to me, felt that
Peritus -- how do I -- I'm trying to articulate this.
At one point he said, We are just a contestant on the
Peritus Road Show.
He felt, he not only felt that they were
personally liable to him, but he's their brother-in-law.
He found out about this during a family camping trip.
That's what he reported to me. That he was coming in to
do them a favor.
Q. You made a statement earlier about there being
no corporate veil. What is your understanding of that
principle of a corporate veil between companies?
A. Well, I don't know anymore. I mean, there is
the stated, you know, having an updated minute book and
regular meetings and you've got to do things as a
corporation to keep up that veil, to be protected from
an external lawsuit personally.
Q. Is that what you are asserting in this
lawsuit, that the corporate veil between Peritus and
American Medical File should be pierced? Is that your
theory?
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company. I assumed it was Peritus because I went and
met with them and that's what they told me.
From 2007 until roughly October 31st of 2011,
Peritus or Peritus employees were paying. So for the
bulk of my employment, especially around the time when
all of this was up in the air, Peritus was really the
only company paying my paycheck.
Q. Peritus was paying American Medical File who
was paying your paycheck; right?
A. Except for the four months they paid me
personally.
Q. Ultimately you, American Medical File, signed
a contract with United Healthcare; right?
A. Yes.
Q. How big of a deal was that?
A. It was based on performance. It was a
performance based contract, so at the minimum 3,000, at
the maximum $340,000 a month.
Q. You talk some in your resume about preparing
business plans for American Medical File. Was American
Medical File's plan to stay in business for a long time,.
make revenues and live off the revenues?
A. No.
Q. What was American Medical File's plan?
A. Well, their goal was to sell it for gobs of
Page 129
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A. No. My theory is that they signed a contract
and they are obligors to that contract, and they hired
me, Peritus, to work for American Medical File and that
they owe me money and that the corporate veil is not an
issue in this lawsuit. I -- go ahead.
Q. Have you ever worked for any other startup
companies?
A. No. Just my dance business I guess was a
startup.
Q. Your dad's business?
A. My dance, my mobile DJ business.
Q. American Medical File was making some
revenues, but very minimal; right?
A. Yes.
Q. Not enough to cover its expenses; right?
A. Right.
Q. So it had to go to investors to pay its
operating expenses; right?
A. At what point?
Q. Throughout its entire existence, during the
entire time that you worked there there were investors
that were funding American Medical File; right?
A. At the period of time that I worked there,
from April of 2006 to December 31st, 2006, I don't
know -- at the time I did not know who was funding the
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money and exit.
Q. Go ahead.
A. Well, that was a dictated plan to American
Medical File.
Q. Because it owed a bunch of money?
A. I don't know. My first interview with Dave
and Tim was -- they already knew their exit strategy.
They just didn't know how to get there, and that my
coming on board was to get this thing together so they
could sell it. So there wasn't really much other
discussion going different directions.
Q. Your resume there talks about how you prepared
business plans that were used to bring in investors into
the company; right?
A. Yes.
Q. I'm going to show you a document that I think
is what you are referring to in your resume.
(Exhibit 15 marked.)
MR. HEPWORTH: Is this yours or mine?
MR. ASHBY: This is a new document.
MR. HEPWORTH: Okay.
Q. (BY MR. ASHBY) Do you recognize that
document?
A. Oh, yeah.
Q. What is that?
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A. This is like version 0.1 business plan.
Q. You drafted that document; correct?
A. Most of this document, yes.
Q. I think the e-mail to which that document is
attached says something to the effect of here's my first
draft; right?
A. Yes. Yeah, first draft.
Q. I'm not going to ask you to go through that
whole thing. For the most part it's kind a summary of
the background of the company, some financial history.
To the best of your knowledge, did you accurately
describe the company in that business plan?
A. I believe we tried, yes.
Q. Meaning that is a document that would be given
to potential investors; right?
A. Well, that's what we were aiming for. This is
way beforehand. I would not hand this to anybody in its
current -- but the point was is to get a business plan
together we could show investors.
Q. You don't know right now whether that plan was
actually shown to investors, but that was kind of the
plan; right?
A. This plan was never shown to investors in
Idaho.
Q. Let me have you look to the very last page of
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A. Yes.
Q. That contract would have provided for some
revenue to American Medical File if it succeeded; right?
A. Yes.
Q. You signed that contract on behalf of American
Medical File?
A. Yes.
Q. I think American Medical File also had a
contract with New York Presbyterian Hospital?
A. That's who I'm referring to.
Q. That's the same one?
A. Sorry. So just to clean things up, New York
Presbyterian Hospital was one of the major shareholders
of several hospitals and insurance companies that
participated in this health plan called Select Health,
and Select Health was sold to the Visiting Nurses
Services of New York.
Q. Then after that contract then you had this
contract with United Healthcare; right?
A. Yes.
Q. And you signed that contract as well; right?
A. Yes.
Q. Did American Medical File sign any other
contracts with customers?
A. Not that I know of, no.
Page 133
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that document where it talks about the long-term
positioning. Does that effectively say that the goal of
American Medical File is to be sold, to be sold to new
investors; right?
A. Yes, we were hoping. We were hoping to sell
the technology to a big buyer.
Q. The very last sentence says: "We are
targeting a 10 to 15 times multiple." What does that
mean?
A. That would be a multiple of revenue. So to go
sell the company, I think we thought we could get a 10
to 15X revenue.
Q. So once you get some revenues going, you could
sell the company for 10 to 15 times what those revenues
would be; right?
A. There was no data backing that, but we were
hoping.
Q. Was the signing of the United Healthcare
contract the first big step towards the goal of making
revenue?
A. I think the VNSNY contract was the first.
Q. I didn't follow that.
A. We have a contract for the Visiting Nurses
Services of New York.
Q. Was that your first big contract then?
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Q. If the United Healthcare contract had worked
out, could that have created a very large revenue source
for American Medical File?
A. Yes.
5
Q. United Healthcare is a gigantic company, is it
6 not?
7
A. Yes.
8
Q. Having United Healthcare as a client would
9 make American Medical File an attractive purchase from
10 an investor standpoint; correct?
11
A. Yes.
12
Q. How did the United -13
A. Well, I want to point out that that is
14 conjecture on my point, on my part. We hoped, but as I
15 found out in the primary markets, anything goes.
16
Q. When you signed the contract, I assume
17 American Medical File was very happy about that, that
18 this was a potential ticket to real investment money; is
19 that correct?
20
A. That is a hard one to answer. The contract
21 had problems. Let's say that. There was some question
22 even at the signing whether it was going to be
23 successful. Everybody hoped, but there was no face
24 value on the contract.
25
Q. It had big potential though; right?
1
2
3
4
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A. It had big potential. We were only guaranteed
3,760 lives, so it could have been a nonstarter,
which -- yeah.
Q. If the United Healthcare contract and the
other contracts had worked out and American Medical File
was able to be sold off to investors, all of the current
shareholders in American Medical File could have
potentially made a lot of money; right?
A. Potentially.
Q. On the stock ledger that we went over before,
that lists out the number of shares that everybody had,
it's Exhibit No. 10. I want you to let me know if you
see anybody on that stock ledger that holds more shares
than you, Shawn Bailey.
A. No.
Q. If the company was able to sell, all of these
stockholders would benefit from those proceeds; right?
A. That's correct.
Q. In fact, let's back up. If the company were
to sell, the first thing it would do presumably would be
to pay off its liabilities; right? .
A. Yes.
Q. So it would pay off the original notes to the
PGO Fund investors; right?
A. At this point you can't refer to them as PGO
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Medical File for so long?
A. Sure. Okay. Sorry. You can continue.
Q. In the time frame of2012 to the beginning of
2013 was there any real money from revenues coming into
the company, meaning was the UHC contract spinning off
money to you?
A. They started to accrue a receivable. They did
not send us checks.
Q. No revenues sufficient to pay your salary, the
other operating expenses; right?
A. No.
Q. Did you have any investment source other than
Peritus Asset Management?
A. In 2013 we continued to get funding from
investors, again, Peritus, family of Peritus, employees.
Peritus was selling stock.
Q. Another example would be the Inyo-Mono fund;
right?
A. No. Peritus was not involved with the
Inyo-Mono fund at the beginning. Those were sold by
Joel Anderson and Scott Rayden, and then they maintained
very close contact with OnFile through the whole
relationship and went through the whole dirty laundry
cycle.
And then at the very end, I think probably
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any more, they are direct shareholders. But yes, they
would have had their liens paid.
Q. The investments, like, for example, there is a
reference to the Inyo-Mono fund?
A. Yes.
Q. In fact, they invested money both with the
original group and then more recently like in 2013 with
you; correct?
A. Yes.
Q. Those _notes would get paid out of a company
sale; right?
A. They would be last to be paid. These are
common shareholders, so they were subrogated to -- it
would have had to have been subrogated to the rest. So
from Laslow down to Inyo-Mono Title they would have been
paid last.
Q. How about the loans from Peritus Asset
Management, what would happen with those loans?
A. If they were papered as loans, then they would
be paid back. The liens have to be paid first before
equity.
Q. You had the potential to make a lot of money
on that, didn't you?
A. I did, yes.
Q. Is that part of why you stayed with American
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within three to five weeks, they opted to purchase
another 100,000 shares. Ifl remember right, it was in
the form -- it could have been in a loan. I don't
remember which vehicle they used, but I did sign those
documents.
Q. Let me show you a document I think is what you
are referring to. Let's mark this as Exhibit No. 16.
(Exhibit 16 marked.)
Q. (BY MR. ASHBY) Is that the note between
American Medical File and the Inyo-Mono investors?
A. Yes.
Q. This is not Peritus money, is it?
A. No, not this.
Q. This money didn't go to Peritus. It went
directly from the Inyo-Mono Title Company profit sharing
plan to American Medical File; correct?
A. It did.
Q. And that would have paid your operating
expenses including your salary; right?
A. No.
Q. Whynot?
A. We were half a million dollars in arrears, so
we used this to -- well, I'm not exactly sure where the
money went, but it didn't come to me.
Q. It went into the company for operating
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expenses of some sort; right?
A. Yes. By the time we sold this we were
probably reaching a half a million dollars in
operational debt.
Q. And American Medical File in total was
indebted to all of these investors somewhere to the tune
of 15, $20 million, between the original PGO notes, the
8 Inyo-Mono note, all of these investors?
9
A. Well, the indebtedness to the lienholders
10 would have been no higher than 17, probably closer to
11 15.5.
12
Q. Million?
13
A. Million.
14
Q. How did the UHC contract go?
15
A. Horribly.
16
Q. Was it a nightmare from the very beginning?
17
A. From the very beginning.
18
Q. The company didn't really have any revenue
19 source other than hoping that the United Healthcare
20 contract would work out; is that correct?
21
A. No.
22
Q. What else was there?
23
A. The VNSNY contract was showing a lot of
24 promise and, in fact, on a per capita basis was ten
25 times what we were going to get from United Healthcare.
1
2
3
4
5
6
7
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Q. So all the eggs were in the United Healthcare
basket; right? The company was betting on that
contract; right?
A. Yes.
Q. It's my understanding that United Healthcare
around March of 2013 issued notice to American Medical
File that it was not in compliance with the contract, it
was in breach and needed to fix all kinds of stuff with
the code for United Healthcare; is that correct?
A. On its own, yes.
Q. I'm not sure what you mean by that.
A. They had been notifying us of breach since
early 2012. I was the only thing standing in the way of
United Healthcare.
Q. What do you mean you were the only thing in
the way, meaning you were the one that needed to get
stuff going or else it wasn't going to work; right?
A. No. What I mean is that from a technical
perspective -- Bill really handled the financial. I
listened in on a lot of phone calls and participated
when technical issues came up to negotiate the contract.
But essentially through implementation, I knew the
implementation better than anyone.
So when they sent that letter of breach, upon
other letters of breach, half the items on that, I think
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They were paying a dollar per member per month that
United Healthcare is 10 cents. And they had just been
purchased and were continuing to expand for New York
State Medicaid, New Jersey Medicaid. They were starting
to manage cancer, HIV, all these special populations for
Eastern companies.
In my opinion if we would have stuck with that
contract -- when things started to go south with UHC
upfront, it would have been nice to have, but Dave and
Ron were swinging for the fence. So we get a new
customer, that meant we drop the old customer. We get a
new customer, we drop the old customer. It was just
pathetic. They there was never enough investment coming
into the company to actually do what we said we were
going to do for our clients.
And the VNS at one point went to $6,500 a
month, which was twice already what we were going to get
from Miami in the first year and had the potential of
going to 36,000 just in their current patient
population, not even getting out of Select Health. That
company could have bankrolled us at 100 to 110 to
$120,000 a month easily, but the effort went towards
United Healthcare. And as a board member, that was my
swan song. The three bothers went right after United
Healthcare and we sacrificed VNSNY slowly.
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there were 76 items and 34 of those items had been
cleared, but they just kept bringing them up, and I just
kept shooting them down, because we had either passed,
signed off, done. That breach letter in reality didn't
mean a whole lot for the contract or relationship.
But once I left, then it became a problem,
because now there was nobody left who understood the
technical implementation, and ifl would have stayed, we
would have conquered that.
Q. You would have been able to figure out the UHC
deal?
A. Well, we weren't the only ones in breach.
United Healthcare was in breach. They had been in
breach for months and they failed to pay. It was
just a ...
Q. You would agree with you leaving American
Medical File it didn't have any hope of salvaging the
United Healthcare relationship; is that correct?
A. No, I actually thought that I -- I was
surprised to learn they couldn't close that off. I had
trained Scott Seolberg, Bill had come up to speed and
should have had -- every single one of those things had
been enumerated for months. He knew and there was a
clear accounting of what we had breached and what we
hadn't and what United Healthcare had breached. And me
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leaving the company should not have affected their
contract negotiation.
Q. Even as the chief technology officer, the guy
behind the product, you leaving you don't think would
have an effect on it?
A. No. Andrew Hanson was the one who developed
the software. He wrote the code. I designed it, but he
wrote the code. They should have had plenty of internal
resources to take care of that problem.
Q. You left American Medical File's employment
like March 19 or 20, 2013. Does that sound right?
A. I would have to say probably the 20th. Ron
called and terminated me on the phone.
Q. Explain to me what happened first. Did you -explain to me what led to the termination of your
employment.
A. The first thing was that they stopped paying
me November 1st of 2012. And at that point in time I
did not have the flexibility I once did. I was a single
guy living in an apartment with the company inside. I
was living extremely frugal. I couldn't just continue
to function without a paycheck. I had already incurred
massive debt when I didn't get paid, I think they missed
a total of, I'm guessing here, but a year and three
months would be almost 29 paychecks. So I mean, I had
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Bill Espinosa under the subject matter Transition. Then
you said: "What is the offer? I don't owe OnFile
anything." What are you talking about there?
A. Well, this was -- I wanted to know -- they
wanted me to work an additional 30 days.
Q. They wanted you to give 30 days notice; right?
A. No, they wanted me to work 30 more days
without pay. They expected me to work 30 more days. I
didn't have a problem working 30 more days, but I wanted
to know, Bill, what is the offer? What are you going to
pay me to work these last 30 days? Nothing. I got
nothing back. The end.
Q. Did you give 30 days notice before you
resigned from American Medical File?
A. No.
Q. You have stated in your complaint that Ron
Heller terminated your employment.
A. Yes.
Q. What do you mean by that?
A. He called me and asked for my resignation.
Q. Before you resigned or after you told him you
were resigning?
A. That was the morning of the 20th.
Q. After you had told them you were leaving
American Medical File?
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been strung along and strung along and strung along for
years. I just reached a point I couldn't do it any
more.
I worked through the issues in 2012. I sent
Ron an e-mail demanding pay sometime before Christmas.
They made some payments between here and there. But
ultimately there was one of those last straw moments.
Q. Did you notify American Medical File that you
were not going to work there anymore?
A. I notified Peritus and American Medical File.
Q. How did you do that, by e-mail or picked up
the phone or what?
A. Let me think. I think it was during a board
meeting. We had talked about-- that's right. I
threatened to quit. Where is that e-mail?
Q. Let me show you what I think you might be
looking for. Let's mark this next exhibit as
Exhibit 17.
(Exhibit 17 marked.)
Q. (BY MR. ASHBY) I'll give you that to kind of
set your recollection as far as the date on there.
First of all, tell me what that document is that you
have in fron~ of you.
A. It's part of a much larger conversation.
Q. So all I see here is an e-mail from you to
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A. Officially I called in sick. I never -- so
you have to go back to December when I wanted my pay and
Ron sent me an e-mail, I think calling me a sissy and
telling me that he's tired of me quitting.
So he called the board meeting very forcefully
and said, The next person who threatens to quit will
automatically be terminated, period. I have that power
to terminate, not the board. I'm sick of it. I'm not
doing it anymore. So we are going to vote right now.
If you threaten to quit, you will be automatically
terminated.
That was my way out. I don't have to quit
now. All I have to do is threaten to quit and they are
obligated by board decision to terminate my employment.
Boom, he handed it to me. He handed me my exit.
Q. So what did you do? You quit; right?
A. No. I called in sick, but every day for two
weeks, every phone call with Bill and with Dave and Ron,
I need to go get another job. I would like to continue
to work here, but I can't afford to feed my family,
maybe we have to do something part time or maybe I work
full time -- I went through trying to make every single
thing that I could work. But I can't pay my bills. And
getting another job and coming to work for OnFile for no
pay doesn't make sense either. So I told them, I'm
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going to have to quit ifwe don't get this thing moved
around.
And then I called in sick, I'm not coming in,
I don't feel well, which was true, and you guys need to
figure out if you think I'm important enough to pay to
have on the payroll and continue to pay or not.
Q. That was the end; right?
A. Thatwas.
Q. Meaning did American Medical File send you
something that said your employment was terminated, or
was it-A. No actually. On Sunday I got a call from Bill
Espinosa, and I knew that things were going wrong. I
put my wife on the phone. And Bill told me on the
phone, I have been working all this time to get you paid
because I don't believe the company can survive if you
are gone. Ron and Dave don't think you are an asset to
the company, they don't believe they need you. So that
is where we are at. At least I was trying to get you
paid by getting you paid out of the proceeds.
I said, What does that mean? He said, Well,
they never intended to pay you to begin with. My wife
is right there on the phone with me. I said, What are
you talking about, when they signed the contracts?
Yeah, they felt like they needed to tell you
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right you are meaning technically terminating your
employment, but rather by you not getting paid, you had
no choice but to resign. Is that what you mean by
"constructive termination"?
A. Yeah. Let me explain. With the term
"constructive termination" there is two things that I
think affect that. One is pay, which they breached,
they stopped paying me again. And two, working
conditions. And both of those were insufferable. Along
with that I felt that constructive termination -- I felt
like that was synonymous with breaching the contract.
Q. Let me show you a document that we'll mark as
ExhibitNo. 18.
(Exhibit 18 marked.)
Q. (BY MR. ASHBY) Is that your last check from
American Medical File?
A. It is.
Q. Other than that four-month period you've
talked about today, is this the way you were paid
throughout your employment with American Medical File,
some type of a check from American Medical File?
A. Except for the four months we already talked
about.
Q. Did you file for unemployment?
A. I think I did.
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what you wanted to hear so you would continue to work,
but they never intended to pay you. I was the one who
got them to agree to pay you out of the proceeds of the
company.
Q. Is that when Bill asked you to come back for
30 days?
A. No. That was the Sunday before the 21st. And
then I got a call from Andrew Hanson on the 19th around
9:30 in the morning, and he told me that Ron had called
him and told him he was terminating my employment.
He said, Of course I'm checking with you right
away, and they expect this to be confidential. But I'm
telling you right now, they were all three on the phone
when they called me and they told me they are
terminating your employment, and that they had an
agreement that if anybody threatened to quit -- they
literally -- Andrew had no idea about this, and he was
able to explain back to me in enough detail that I knew
that they had had that conversation.
Q. After your employment, or after those events I
think you told American Medical File that you considered
the events to constitute a constructive termination;
right?
A. Right.
Q. By "constructive termination," do I understand
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Q. Did you obtain unemployment?
A. That's a good question. I don't know. I
don't remember. I remember -- I remember at one point
my unemployment was denied. I remember getting a denial
letter. I'm not sure that I received anything from
unemployment or not.
Q. When you submitted an application for
unemployment, were you submitting a claim for
unemployment against Peritus Asset Management or
American Medical File, Inc.?
A. American Medical File, I believe.
Q. Why against American Medical File and not
against Peritus?
A. Peritus isn't in this state.
Q. And American Medical File was your official
employer; right?
A. Yeah, I think we already determined that. But
I was preparing a lawsuit for Peritus.
Q. So after the, whatever you call it,
resignation or constructive discharge, you accessed
American Medical File's e-mail system from home through
remote access?
A. It was prior.
Q. It was prior to?
Did you delete any of your e-mails when you
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were accessing them remotely?
A. Absolutely not.
Q. So shortly after your employment ended you
hired an attorney to pursue a claim against American
Medical File; right?
A. I tried.
Q. You hired Wade Curtis; correct?
A. He did not charge me for that. I mean, Wade
was the only attorney that I lrnew. He handled my
divorces, but he was also OnFile's general counsel at
one point.
Q. Let me show you a document that we'll mark as
Exhibit No. 19.
(Exhibit 19 marked.)
Q. (BY MR. ASHBY) Do you recognize that
document?
A. Uh-huh.
Q. Is that a demand letter sent from your
attorney Wade Curtis to American Medical File in an
attempt to collect a debt against American Medical File?
A. This was the beginning, this was the first
one, yeah.
Q. Did you read this letter before Mr. Curtis
sent it?
A. No.
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Medical File that he would not be able to do things that
would extend liability to their investors and
lienholders with third parties, so he was not willing to
send it to Peritus but said that I could do that a later
time. He told me it's not mutually exclusive either.
But he said he would get the ball rolling, but I would
need to find another attorney, but that's why it didn't
go to Peritus.
Q. You did find another attorney; right?
A. I tried.
Q. So after Wade Curtis you hired Dana Herberholz
over at Parsons Behle?
A. Yes.
Q. I'll hand you a document that we'll mark as
Exhibit No. 20.
(Exhibit 20 marked.)
Q. (BY MR. ASHBY) Do you recognize that as a
demand letter from your lawyer to American Medical File?
A. Yes.
Q. Did you read the letter before it went out?
A. This one I did.
Q. It doesn't go to Peritus, does it?
A. No.
Q. Whynot?
A. Dana's opinion was that because we had filed
Page 153
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Q. The demand letter is sent to American Medical
File and the first sentence of it says: "As we
understand the facts, American Medical File, Inc., aka
OnFile, has failed and refused to pay Shawn his
bimonthly salary over the past many months as reflected
in the attached schedule of missed paychecks." Do you
see any reference to Peritus in this letter?
A. No.
Q. Why were you bringing your claim only against
American Medical File and not against Peritus?
A. I understood that this was not mutually
exclusive.
Q. Why not send it to Peritus?
A. Wade didn't want to.
Q. Whynot?
A. Because at one time he was OnFile's attorney.
He told me I had to go get somebody else. He said, I
will go ahead and fill this initial thing out and get it
out for you, but you need to go find an attorney who can
represent you because I have a conflict of interest.
But I'm not going to send this to Peritus because I
would have a duty to uphold that.
Q. Did he tell you his client was Peritus and not
American Medical File?
A. He told me that as an attorney for American
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initially with American Medical File that he would like
to basically provide them an opportunity to negotiate a
settlement.
This isn't really a demand letter. I think at
the end it just says we would like to resolve this
matter informally without costly protracted litigation.
So he's saying, let's give them an opportunity to write
you a check.
Q. I guess I just don't understand why not go
after Peritus if you contend that Peritus was the one
who owed you the money.
A. Well, this one is obvious. Wade wasn't about
to do it because of his relationship with OnFile.
Parsons, who I ended up terminating right after this,
wouldn't do it because they wanted -- after he sent this
letter he said, Now let's talk about what we are going
to do with Peritus, because that was the next step and
he was ready to file that. And he said, As soon as you
put $150,000 in my bank account, then we'll go for it.
But this is going to cost 300,000 to $500,000 to do it,
and I don't work on contingency, and quite honestly I
just fired him.
Q. Did you send any demand letter to Peritus
asking that Peritus pay your wages?
A. No, we never made it that far. That was the
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next step here. But after this things quieted down a
bit and I decided it was time to go my own way. I
3 decided not to litigate at all.
4
Q. What made you change your mind?
5
A. They sent me an e-mail offering a settlement.
6
Q. American Medical File did?
7
A. No. Peritus did. Do you have it? It was in
8 our interrogatories.
9
Q. When you say they offered you a settlement,
10 I'm not sure I know the document you are referring to.
11 But let me have you try to explain it to me. What did
12 Peritus send you?
13
A. They asked to have a meeting with me where we
14 could discuss -15
MR. HEPWORTH: Is that an e-mail?
16
THE WITNESS: Yes, it's an e-mail. It's in
1 7 our interrogatories.
18
Q. (BY MR. ASHBY) I'm not sure. I'll just have
19 you explain it. Just explain to me your understanding
20 of what you think that e-mail said.
21
A. Peritus, Ron and Dave, I told them never to
22 talk to me again, no e-mails, no communication. I was
23 done. And I think that part of Parsons' letter was, any
24 communication you need to go through the attorney, or
25 whatever.
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to work for American Medical File?
A. No.
MR. HEPWORTH: Is that it?
THE WITNESS: No. This is back in 2012. I
know it's in there. I read it. The only reason they
had to contact me was to sell. I vehemently let them
know -- in fact, I told them, I'm not only burning the
bridges on my way out the door, I am blowing them up and
anything attached to them. I mean, the day I walked out
the door they knew they were going to be sued. I was
going for a lot more than this. I really felt like they
committed fraud at the time and that they did it on
purpose. I mean, I'm probably talking too much, but
this is making my blood boil a little bit. I had put -Q. What do you think they did that was
fraudulent?
A. Besides never intending to pay me even though
they are making promises?
Q. What else?
A. Well, that's about it. They wanted to commit
fraud by not carrying through with their promises.
Q. By promising to pay you and then not paying;
right?
A. Right. I mean, they were primary obligor on
the contract. Here it is right here. It even has
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Q. Right.
A. But I was done with them and I left. I
3 actually boxed everything up, several boxes, put it
4 in the -- not several boxes. What I mean is I packed up
5 that stuff, put it in the garage. And out of the blue
6 unsolicited comes this e-mail about: Is it time for a
7 conversation? Ron and I would like to have a
8 conversation with you in the next week or so to discuss
9 the future, and I -10
Q. They didn't offer you any money, did they?
11
A. Not in the e-mail. They offered to have a
12 conversation with me. Which by this time if they
13 thought at all that there was a possibility of even
14 having a conversation with them before they sent me a
15 check, they should have known that was not going to
16 happen.
17
In fact, I don't see my response to that.
18 That's what I told them, If you want to have a
19 conversation, you'll send me a check first. I was done.
20
Q. Did Peritus Asset Management make any
21 settlement offer to you offering to pay you money?
22
A. No. I'm assuming that's why they reached out
23 though.
24
Q. Do you think the overtone of the e-mail was
25 exploring whether you would have interest in coming back
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their -- if we could mark that as an exhibit if you
agree.
MR. HEPWORTH: We can mark it as an ·exhibit at
some point when it goes to the court, but this is his
depo.
THE WITNESS: I know.
Q. (BY MR. ASHBY) Let's go ahead and mark this
as an exhibit, Exhibit 21.
(Exhibit 21 marked.)
Q. (BY MR. ASHBY) I have one question for you.
Is this the e-mail you've been referring to over the
last few minutes?
A. Yes.
Q. I'm not going to ask you any more questions
about it.
MR. HEPWORTH: I need to get a copy so I can
put it back in my file. You made my file copy a depo
exhibit.
MR. ASHBY: Put a sticky there to mark it and
we'll get you another copy.
Q. (BY MR. ASHBY) I want to follow up on a topic
we've talked about before, where you were talking about
how for a period of time American Medical File was not
operating as a valid corporation. At the time that your
August of 2011 contract was signed American Medical File
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was a validly operating California corporation at that
time; right?
A. Yes, and formed in Idaho.
Q. You made a statement, it's in your response to
Interrogatory No. 12, w:hich I think is Exhibit No. 2 to
this deposition.
A. Admission 12?
Q. Interrogatory No. 12. So where I'm looking at
is page 14 of your discovery responses.
A. Yes. Say that again.
Q. Page 14 of your responses, so it's your answer
to Interrogatory No. 12. There is a statement in there
after you say there was no guarantee, you say: "Peritus
was the owner of the OnFile software." Is it your
testimony that Peritus owned the OnFile software?
A. Peritus had foreclosed and taken all the
assets. American Medical File didn't exist when that
happened. They took everything.
Q. But what the PGO Fund foreclosed on was the
stock held by the original founders; right?
MR. HEPWORTH: If you know.
MR. ASHBY: If you know.
THE WITNESS: Well, I do know, yes.
Q. (BY MR. ASHBY) That's what they for
foreclosed on; right?
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MR. HEPWORTH: You don't know. It's
impossible for you to know unless you've seen the actual
documents that do things.
Q. (BY MR. ASHBY) I think I can get us there.
Coding Inertia is the company that American
Medical File hired to prepare at least portions of the
code, right, the OnFile software; is that not correct?
A. No.
Q. What did Coding Inertia do for American
Medical File?
A. The software represented here in answer No. 12
was the personal health record that was already in
existence when I came to work. So I have no idea. The
code that was developed by Coding Inertia that I
designed did not come into existence until -- I think we
started to develop November of 2011.
Q. American Medical File owned that code; right?
A. Yes.
Q. Meaning because American Medical
File contracted -A. I actually don't have any knowledge of that.
I don't know because that was an ongoing relationship
when I quit. If they paid him, they own it. If they
have not completed paying him, they don't own any of it,
according to the contract that he signed. So it depends
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MR. HEPWORTH: You are going to need to
preface your answer as to how you know things. Saying
"I know" is a little misleading.
I'm just going to object to the question until
you lay some sort of a foundation as to -- because it
clearly happened before he got involved.
MR. ASHBY: Fair enough.
THE WITNESS: The only thing I knew at that
time was what was told to me by Tim and Dave.
Q. (BY MR. ASHBY) I guess what I'm going to ask
you is: Do you know for a fact that Peritus was the
owner of the OnFile software?
A. Yeah. At the time this happened?
MR. HEPWORTH: I don't think it's going to
matter what time it happened. He's asking you
questions, and if it were me, I would want to see
documents that corroborate something. All you know is
what you'll been told. So you need to answer your
question with "what I was told."
THE WITNESS: Okay.
MR. HEPWORTH: And what they told you may not
be true.
THE WITNESS: Yeah.
MR. HEPWORTH: So we don't know.
THE WITNESS: Yeah.
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if they paid the bill or not.
Q. Do you have any handwritten notes of board
minutes or any other handwritten notes that you took
during your employment with American Medical File?
A. No.
Q. I think you have produced to us one set of
handwritten notes. Is that ringing a bell to you?
A. Yes.
Q. What were those documents that you gave us?
A. Those weren't my handwritten notes. Those
were Bob Forgie's handwritten notes.
Q. How did you get those?
A. He sent them to me. I really haven't retained
any documents from OnFile. My goal was simply to
protect myself by getting a copy of my e-mails, but I
left everything in the office. I made sure of that,
particularly because I thought they would be here on
discovery. But I did include some handwritten notes
that Bob sent me.
Q. I know what you are talking about there.
Have you spoken with RJ Dundas any time
recently?
A. No.
Q. I'm going to go quickly through some of the
witnesses that you have listed out for us and just ask

M & M Court Reporting Service
(208)345-961l(ph) (800)234-9611 (208)-345-8800(fax)

(40) Pages 158 -161

000108

Baileyv.
American Medical File

Shawn W. Bailey
March 14, 2016
Page 162

10

you what they know and whether you have talked with
them. In fact, let me trade you for that exhibit right
there.
You have spoken with Bob Forgie; right?
A. Yes.
Q. How recently have you talked to him?
A. Three weeks ago.
Q. You state in your summary of what Bob Forgie
would testify to in a trial. You make some statements
in here about that and you say that Bob Forgie sent

11

Shawn W. Bailey a link to Core Weather Management versus

12
13
14
15
16

Klein. In your mind what is the significance of that
Core Weather Management versus Klein case?
A. That is the Ron Heller, Dave Desmond playbook
of how to take over a company. They learned how to do
this from Michael Klein and they turned around and did
it to OnFile.
Q. There is a reference in your witnesses to
Charalee Snyder. Who is she?
A. Charalee Snyder was a family friend of Ron
Heller who he hired as the bookkeeper for American
Medical File at a point in time.
Q. You talk in your explanation of what she
knows, about that she came across some suspicious
activity in the bookkeeping. What did she find?
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A. Well, to rephrase, they are not guaranteeing;
they are obligating themselves.
3
Q. Let me ask the question again. I want to know
4 whether you are aware of Peritus agreeing to pay any
5 other American Medical File obligation? I guess,
6 ignoring yours, is there anything else that Peritus
7 Asset Management agreed to be on the hook for for
8 American Medical File?
9
A. Yes.
10
Q. What else is that?
11
A. They agreed to be personally on the hook for
12 Coding Inertia expenses for developing the software.
13 They signed a letter of guarantee for my father who
14 subsequently had to sue them to get their money back.
15
Q. Let's start with the Coding Inertia. Did they
16 sign a written agreement with Coding Inertia for Peritus
1 7 to pay Coding Inertia directly?
18
A. I don't know because that -- while I was there
19 it was the same thing they told all ofus, that they
20 would personally pay him if things went to crap. I'll
21 edit some of the colorful language that Ron and Dave
22 used. But they repeatedly, again, I can't even count
23 the number of times they told Andrew that they would pay
24 him personally.
25
Q. Are you aware of that agreement ever being put
1

2
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6

A. So Charalee is not as smart as she thinks she
is, by the way. But she found the journal entries that
were made from my bank accounts in which I transferred
money from my bank accounts -- actually, I did not
transfer them into American Medical File. I paid bills
for American Medical File directly out of my bank

7

accounts when money was coming from Tim and Bob, and we

8

had to make journal entries in the books to show the
payables and things were being caught up. So there were
a whole bunch ofreferences to my personal bank account
in there because Bob wanted to track that very, very
closely. When we closed all that out in May I think we
were ended up being 56 cents off, which wasn't even
worth going to try to find that.
So she got alarmed and called Ron into her
office and told Ron that she found evidence that I was
extorting money. When, in fact, what she was looking at
was me paying the bills out ofmy personal account for
American Medical File and keeping track of the money
that I was paying myself out of my own bank accounts.
She doesn't know how to tell a debit from a credit
apparently.
Q. Are you aware of Peritus guaranteeing any
other contracts or obligations owed by American Medical
File other than your contract?
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in writing?
A. I'm not. I'm only -- I'm not. There was
apparently some writing done after I left I think.
Q. You included in your discovery responses to
Peritus a copy of the complaint that your dad filed
against Peritus to collect on a note?
(Exhibit 22 marked.)
Q. (BY MR. ASHBY) I'll show you a document we'll
mark as Exhibit No. 22.
Is this the personal guarantee that Peritus
gave your dad?
A. Yes.
Q. So your dad loaned money to American Medical
File; right?
A. Yes.
Q. $10,000?
A. Yes.
Q. And Peritus agreed to guarantee the repayment
of that note; is that correct?
A. That is true.
Q. This is the document that was drafted up to do
that; right?
A. Yes.
Q. Were you involved in preparing this document
at all?
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A. No.
Q. You would agree this is a personal guarantee;
right?
A. Yes.
Q. Are you aware of any other guarantee or
promise along these lines that Peritus ever made to any
other American Medical File creditors?
A. No.
MR. ASHBY: Off the record.
(Discussion held off the record.)
(Recess taken.)
Q. (BY MR. ASHBY) Mr. Bailey, you provided
Peritus with a recorded conversation in response to its
discovery requests. What is your understanding of what
is on that recording?
A. Well, that recording has I think three
significant issues I think or parts. One is obviously
their verbal promise to pay, and that statement of
promising to pay me was so regular I could have almost
picked any telephone conversation and I knew I was going
to get that.
Q. Let me ask you about that first. So you are
going to tell me about three significant things, but let
me go one at a time here.
You said they make a promise to pay you. Of
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Peritus. I have always -- again, Peritus the company,
Peritus the employees, Peritus, its clients, Peritus.
It's always Peritus.
Q. I apologize if I cut you off and you lost your
train of thought, but you talked about three significant
things. That's the first one.
A. The second significant thing is that in that
recording, and this was par for the course, Dave and Ron
insisted on handling the contract negotiations, not me.
In that recording they will say, Send Sheila and whoever
else to us, we'll negotiate the contract. We don't want
you negotiating contracts.
I became increasingly frustrated because I may
have been Peritus -- I may have been CEO or president,
is what I meant to say instead of Peritus, but it was a
title only. I was a front for Ron and Dave for nearly
the whole time I worked there. Up until the time Bill
got there they wanted to negotiate all contracts. They
told me down to the penny what I could spend, what I
couldn't spend. Every payable had to be exclusively
approved by them on the phone. I did not make any
decisions about who got paid and when. They negotiated,
and they exclusively wanted to negotiate contracts for
OnFile.
Q. Have you worked -- we talked about this. Have
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course the recording, it is what it is, we don't have it
in front of us. I'm just asking for your understanding.
A. Sure.
Q. Was it your understanding that during that
conversation Ron and Dave promised that Peritus Asset
Management was going to pay you?
A. Well, they typically -- I'm going to say yes.
I've had so many times where they personally promised to
pay me. Basically to me it was one in the same. At the
time that that was recorded I was under that initial
offer, they signed it. I know how those things go in
court. It depends what your definition of "is" is.
They say "we." What does "we" mean?
Q. That's actually exactly what I was going to
say. I think, and again I'm not going to represent what
the recording says, but I guess there may be a question
as to whether they say Peritus Asset Management is going
to pay you as opposed to some other we, including this
was a meeting amongst members of the board of directors
of American Medical File. I guess I'm just asking you
what your understanding of that promise was.
A. Well, my assertion is that I operated from
April 1st, 2006 until the contract was signed in 2011
under that initial offer of employment. And when I hear
"we" or "I" or "the company," I always refer to that as
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you worked with investment bankers before in a startup
company?
A. No, I have not.
Q. What is the third significant thing that you
took from those recorded conversations?
A. You are right, I did lose my train of thought.
There at the end of the phone call -- you should have
let me state those in a row.
Q. I should have.
A. Have you listened to the recording?
Q. I have. I'll let you think about it and if
you think of something else, we can come back to it.
Have you ever recorded any other conversations
with Dave and Ron?
A. No.
Q. I have written in my notes as we were talking,
I thought you said something about you having a
recording of a promise for a contract. Did I write that
downright?
A. That is the third thing on that phone call.
We need to get you a written contract.
Q. So that's what you are referring to when you
said you have recorded a statement that they are going
to give you a contract.
A. Yeah. We are still working on that contract.
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We still need to get you a contract. So those are the
three things on that recording.
3
Q. Other than that recorded disk you gave us, you
4 don't have any other recordings of conversations with
5 Ron and Dave; right?
6
A. Voice, no. But again, the written notes of
7 the minutes of the meeting where they again promised me
8 a written contract.
9
Q. That conversation that you did record, were
10 the three of you together in a meeting or was that a
11 phone conversation?
12
A. It was a phone conversation.
13
Q. Where were you located?
14
A. I was located in Idaho.
15
Q. Do you know where Dave was located?
16
A. Dave, I don't recall ifhe was in Denver or
1 7 Santa Barbara.
18
Q. Would you assume Ron was in Santa Barbara?
19
A. I know Ron was in Santa Barbara and -- Dave
20 was in Colorado, I do remember that.
21
Q. But Ron was in Santa Barbara during that call;
22 right?
23
A. Yes.
24
Q. The damages you are claiming against Peritus
25 in this case, I want to make sure I have an
1

2
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A. Yes.
Q. And then as far as wages, there is alleged
unpaid wages from the time of the contract in 2011 going
4 forward. I think that is in the approximate amount of
5 maybe $35,000, does that sound -6
A. How much?
7
Q. 35?
8
A. No. 157,000.
9
Q. How do you come up with that number?
10
A. Do you have the ledger that I provided?
11
Q. Actually, I think it's attached to Wade
12 Curtis' letter?
13
A. No. That is just an accounting. I guess we
14 can use that one. That is just the net net of
15 everything. That was attached to the complaint, right,
16 Exhibit 1?
17
MR. HEPWORTH: No, it's not attached to the
18 complaint.
19
MR. ASHBY: The contract is attached as
20 Exhibit 1 to the complaint.
21
THE WITNESS: What exhibit is this.then? It
22 would have been the demand notice. Did we put that into
23 an exhibit?
24
Q. (BY MR. ASHBY) Yes, so that is the Wade
25 Curtis demand notice.
1
2
3
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understanding of what they are. You laid them out in
your discovery, but it's essentially your back pay -MR. HEPWORTH: I think I can clear it up, and
you'll like the answer. I think what we've alleged -- I
think you are okay with this.
But we recognize that AMF is not profitable,
if that's where you are headed. The back pay is not
collectable because since we filed the lawsuit they
filed bankruptcy, so they are not going to end up paying
the back pay based on the terms of the agreement. So I
think we are looking at severance pay, interest,
attorney fees.
Q. (BY MR. ASHBY) Shawn, is that your
understanding?
A. I would be willing to accept that without
going to trial.
MR. HEPWORTH: What was your understanding of
the -- I thought that we agreed upon that. Ifl'm
wrong, tell me.
THE WITNESS: I know that you and I talked
about it. I have issues with that. It clearly states
in the contract they promised to pay me pro rata what
they owed me.
Q. (BY MR. ASHBY) Let me ask you what you are
contending then. So there is severance pay; right?
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A. I don't know the number.
Q. Exhibit 19.
A. It's on the back, yes. There is a schedule of
missed paychecks. And the reason why I included the
last pay stub in the interrogatories, Exhibit 18, was so
that we were clear that this document predates this last
check. So the net net of everything is $129,549.75
because this paycheck was paid, but this was at a later
date than when this was prepared.
Q. So let me summarize. Your contention is that
the total amount of wages due to you is 129 and change?
A. 549.75, yes.
Q. Of that 129,000, 95,000 of that comes from
before the 2011 contract; right?
A. That's correct.
Q. So approximately 30,000 after that contract?
A. That's correct.
Q. Your response to our question about your
damages you reference the $300,000 in severance, the
back pay, and then you say attorneys fees of at least
143,000?
A. Yes.
Q. Have you incurred attorneys fees of$143,000
to date?
A. Yes.
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Q. In connection with this lawsuit?
A. Yes.
Do we need to disclose our -MR. HEPWORTH: No, you don't have to disclose
your fee agreement.
Q. (BY MR. ASHBY) Has your testimony today been
truthful and accurate?
A. Yes.
Q. Is there anything that you need to add or
change to make your testimony truthful and accurate?
A. Can we do our next one on the golf course?
There is nothing. I think this was a good Q and A.
MR. ASHBY: Those are all the questions I have
for today. I'm going to reserve the right to reconvene
the deposition upon receipt of additional documents,
that would include the file that you copied from
American Medical File.
THE WITNESS: Sure.

MR. HEPWORTH: So -MR. ASHBY: Should we go off the record?
MR. HEPWORTH: Yes . .
(Deposition adjourned at 2:55 p.m.)
(Signature requested.)
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1
CERTIFICATE OF WITNESS
2
I, SHAWN W. BAILEY, being first duly sworn,
3
depose and say:
4
That I am the witness named in the foregoing
deposition, Volume I, consisting of pages 1 through 177; 5
6
that I have read said deposition and know the contents
7
thereof; that the questions contained therein were
8
propounded to me; and that the answers contained therein
9
are true and correct, except for any changes that I may
10
have listed on the Change Sheet attached hereto:
11
DATED this _ _ dayof
20-12
13
14
15
SHAWN W. BAILEY
16
SUBSCRIBED AND SWORN to before me this __ day 17
of
.20
18
19
20
NAME OF NOTARY PUBLIC
21
NOTARY PUBLIC FOR
22
RESIDING AT
23
MY COMMISSION EXPIRES
24
25
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REPORTER'S CERTIFICATE
I, BEVERLY BENJAMIN CSR No. 710, Certified
Shorthand Reporter, certify:

That the foregoing

proceedings were taken before me at the time and place
therein set forth, at which time the witness was put
under oath by me;
That the testimony and all objections made were
recorded stenographically by me and transcribed by me or
under my direction;
That the foregoing is a true and correct record
of all testimony given, to the best of my ability;
I further certify that I am not a relative or
employee of any attorney or party, nor am I financially
interested in the action.
IN WI'l'NESS WHEREOF, I sat my hand and seal this

18th day of March, 2016.

~w;f o. &i~11~~
BEVERLY A. BENJAMIN, CSR No. 710
Notary Public
P.O. Box 2636
Boise, Idaho 83701-2636
My commission expires May 28, 2019
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
*****

SHAWN W. BAILEY,
Plaintiffs

V.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

CV P 1 142070 lJ

)
)
)
)
)
)
)

Case No.

)

Fee: $221.00

COMPLAINT AND DEMAND
FOR JURY TRIAL
Fee Category: A

)

)
)
)
)
)
)
*****

COMES NOW the Pla!ntiff, Shawn Bailey, by and through his counsel of record,
Jeffrey J. Hepworth, and for a cause of action against the Defendant, hereby states and
alleges as follows:
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I.
PARTIES, JURISDICTION AND VENUE
1.

The Plaintiff, Shawn W. Bailey, (hereinafter referred to as "Bailey'') is now and

at all,times relevant to this action has been a resident of the City of Boise, County of Ada,
State of Idaho.
2.

The Defendant, American Medical File, Inc., (hereinafter referred to as

"AMF") is a California corporation, which was last registered to operate in Idaho in February
2012.· American Medical File, Inc. was and is believed to be operating in Boise Idaho, at
the time of this complaint without a corporate license or authority and is therefore operating
by its shareholders.
3.

The Defendant, Peritus I Asset Management, LLC, (hereinafter refe1Ted to as

"Peritus") is believed to be a Delaware limited liability company, based in California,
registered with the U.S. Securities and Exchange Commission, and doing business in the
State of Idaho. Peritus is believed to be the primary shareholder of AMF and is therefore
liable for the debts of AMF.
4.

The Defendant, Ronald J. Heller, (hereinafter referred to as "Heller'') is an

owner and founder of Peritus as well as its managing member. Heller is also the President
of Peritus and a Board Member of AMF. Heller is believed to be an owner of Peritus and
AMF. Heller entered into contracts to be performed in Idaho and committed tortious acts in
Idaho and is therefore subject to the long arm jurisdiction of the State of Idaho, I.C. § 5-

514(b).
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5.

The Defendant, David J. Desmond, (hereinafter referred to as "Desmond") is

the Chief Operating Officer of Peritus and is a mem~er of the Board of Directors of AMF as
well as an owner of Peritus and AMF. Desmond is believed to be a resident of Santa
Baibara, California, but entered into contracts to be performed in Idaho, committed tortious
acts in Idaho, and is therefore subjectto the long arm jurisdiction of the State of Idaho, I.C.
§ 5-514(b).
6.

The Defendant, William R. Espinosa, (hereinafter referred to as "Espinosa")

is the Chief Executive Officer, Chairman of the board of AMF and is believed to be a
resident of Irvine, California. Espinosa frequently travelled to Idaho to conduct AMF
business and committed tortious acts in Idaho and is therefore subject to ·the jurisdiction of
the State of Idaho pursuant to I.C. § 5-514(b).
7.

Venue is proper in Ada ·county, State of Idaho, as AMF has its principal place

of business in Ada County, and the employment contract, which is the subject of this
lawsuit, was performed and breached in Ada County.
8.

This dispute involves monetary damages in excess of $10,000.00, the

minimal jurisdictional amount of this Court.
II.

BACKGROUND FACTS
9.

AMF was a California corporation which was started in 2001. AMF was

initially financed by Peritus.

In approximately 2005, Peritus took ownership of

approximately 90% of the stock of AMF and the members and employees of Peritus took
over complete control of AMF and its assets and operations. A Peritus employee, R.J.
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Dundas (hereinafter referred to as "Dundas") was designated the President and CEO of
AMF and was responsible for direct management of AMF as a Peritus employee.
10.

In October 2005 Dundas recruited Bailey to become the Vice President of

Product Development for AMF and Bailey began employment for AMF and Peritus April 1,

2006.
11.

On or about April 12, 2007, AMF had a Board of Directors meeting wherein it

was determined by Desmond, Heller, Tim Gramatovich and Bob Forgie (as Directors of AF
and employees of Peritus) to hire Bailey as the CEO of AMF and to employ him on a
written employment contract wherein they personally and Peritus would guarantee payment
of Bailey's Balary and other compensation. At the time the agreement was made, AMF
was not a valid corporation.
12.

in reliance upon the promises set forth above, Bailey pursued the business of

developing health industry billing software, pursuing insurance and medical industry clients
and working full time for AMF, Peritus, and its owners.
13.

Between April 2007 and October 10, 2011 Bailey worked exclusively under

the employment arrangements set forth above. The Defendants failed to pay the amounts
owed under the oral contract of employment but made partial payments and k~pt track of
amounts owed on a general ledger that was maintained in writing by Defendants or their
agents. At all times the Defendants urged and demanded Bailey continue to work on their
behalf and promised to pay in full the amounts owed.
14.

On August 10, 2011, Bailey threatened to quit as a result of the Defendants'

breach of the employment contract1 failure to pay. As of that date Plaintiff was owed
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approximately $95,000.00 in back pay. At that time, in response to Plaintiff's threat to quit,
Defendants again promised and agreed to provide a written employment contract and
promised to pay back wages in full. In reliance on the promises, Bailey continued to work
for Defendants.
15.

On or about October 10, 2011, Bailey and the Defendants entered into a

written employment agreement wherein the Defendants agreed to pay Bail~y a base salary
of $150,000.00 per year, an immediate vesting of 1,500,000 shares of American Medical
File, Inc. stock, and a severance package of two years annual salary upon termination. A
true and correct copy of the written employment agreement effective October 10, 2011, is
attached hereto as Exhibit "A".
16.

. At the time the employment agreement was made it was specifically stated

that the back pay owed was not included in the written employment contract because it
involved debt that pre-dated the written contract. The Defendants all agreed back pay
would be paid at an undetermined date in the future tied to profitability of AMF. Bailey
agreed to those terms.
17.

Between October 10, 2011, and the date Bailey's employment was

terminated in March 2013., the Defendants breached the employment contract by failing to
pay wages owed under the written employment contract attached as Exhibit "A". On March

11, 2013, Plaintiff advised the Defendants h.e had to seek other employment due to
financial necessities. On March 21, 2013, Heller terminated Bailey's employment.
18.

Bailey made written demand for payment of wages on M~rch 28, 2013, .in the

amount of $129,549.75 pursuant to the Idaho Wage Claim statute, plus severance pay of
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$300,000.00 and attorney fees. The Defendants refused to make payment and by letter
Espi~osa claimed Bailey had been overpaid $2,950.15.

Ill.
COUNT ONE
BREACH OF EMPLOYMENT CONTRACT
19.

The Plaintiff realleges the facts and allegations set forth in paragraphs 1 -18

in Count One as if set forth at length herein.
20.

Bailey became employed by the Defendants April 1, 2006 under an oral

employment contract that was not put in writing and signed by the Defendants in order to
perpetuate a fraud against Bailey.

Under the oral contract Bailey was to be paid

$11.0,000.00 annually plus vacation, sick leave, and health benefits. In addition, Bailey
was to receive options for 500,000 shares of stock to be vested over the next three years.
21.

The Defendants breached the April 2006 oral employment contract by failing

to make regular payments.
22.

On August 10, 2011, the Defendants promised Bailey they would pay the

amounts owed under the April 1, 2006 oral contract at a future date when AMF became
profitable or Bailey was terminated. The Defendants further promised to enter into a new
written contract with a raise to $150,000.00 per year, severance pay and 1,500,000 shares
of vested stock to entice Bailey to continue working. Bailey accepted both offers and
signed a written employment contract on October 10, 2011, and fully performed his
obligations.
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23.

The Defendants breached the written employment contract after October

2011 and Bailey's employment was terminated on March 21, 2013. The Defendants
breached t~e severance provisions of the employment contract after March 2013, and
failed to pay the compensation owed under both the oral and written contracts.

· 24,.

Bailey is owed $129,549.75 underthewrittenand oral employment contracts.

Bailey is owed severance pay of $300,000.00 under the written contract. Bailey is owed
500,000 shares of stock under the oral co11tract and 1,500,000 shares under the written
contract.
25.

The Plaintiff is entitled to recover his court costs and reasonable attorney

fees pursuant to Chapter 6, Title 45 Idaho Code, as well as penalties allowed by law.

IV.
COUNT TWO

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
26.

The Plaintiff realleges the facts and allegations set forth in paragraphs 1 -25

in Count Two as if set forth at length herein.
27.

Defendants Heller, Desmond, and Espinosa willfully and intentionally caused

Bailey severe and personal emotional distress by imposing extremely harsh and
unreasonable working conditions on Bailey. The Defendants expected Bailey to perform
the functions of a product manager developing software, project manager rolling out the
software, testing and quality assurance manager, marketing manager, and operations
manager but failed and refused to authorize the employment of adequate additional
employees to assist and increased the pressure by failing to pay empl9yees and vendors.
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As a result of the Defendants' demands Bailey was often working 22 hours a day and
sleeping at the office.
28.

On October 31, 2012, Bailey and his wife closed on a house purchase. On or

about November 1, 2012, the Defendants stopped making regular payroll payments. The
Defendants intentionally failed to pay contractors such as ITG, Select Staffing, and others
which caused severe emotional distress to Bailey. Between November 1, 2012, and
February 7, 2013, the Defendants demanded Bailey meet a February 7, 2013 deadline to
releas·e an update to the EDI 278 interface for their primary customer United Healthcare.
29.

On December 21, 2012, Defendant Heller sent a harassing and threatening

email to Bailey stating, "Quitting will not be tolerated any longer, not a threat, just a fact."
Defendant Heller later advised B~iley that he could cease funding the company completely
if Bailey threatened to quit despite not receiving regular paychecks. Under duress, Bailey
continued to work for the company until he was terminated March 21, 2013. At all times
after November 1, 2012, the Defendants personally promised to fund AMF and pay Bailey
out of sources other than funds generated by AMF with the expectation AMF would
eventually be profitable.
30.

As a direct and proximate result of the Defendants' intentional and negligent

acts, Bailey was under severe work and financial stress and suffered severe emotional
distress. Bailey suffered pre-existing extreme anxiety beginning as a child but the conduct
of the Defendants individually caused a severe ex~cerbation of the pre-existing emotional
distress after November 1, 2012. Bailey gained over 50 pounds of weight, suffered from
night sweats, and sle~plessness, and became suicidal. Bailey underwent counseling for
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depression beginning in 2012 which has continued until present.

Bailey has been

prescribed anti-depressant medications and counseling to mitigate his damages which he
continues today and will in the future. He now has symptomatic diabetes which has been
'

either caused by the stress or made symptomatic by the stress.
31.

Bailey has incurred medical expenses in the past and will incur future medical

expenses in the future in an amount to be determined at trial. Bailey has lost income as a
result of being forced to quit his job in March 2013 due to the stress and was unable to be

employed at a job that paid similarly as the $150,000.00 per year job due to stress. Bailey
has lost income after March 2013 in the amount of approximately $154,585.000 as of the
date of this complaint and will lose income in the future due to the impairment of his
income earning capacity due to severe emotional distress. The amount of future lost
income will be pmven with certainty at trial. Further, Bailey is entitled to general da~ages
for pain suffering, lost enjoyment of life in an amount to be determined at trial.
WHEREFORE, Bailey prays for judgment against the Defendants as follows:
1.

For wages owed under the oral and written employment agreement totaling

$129,549.75 as of March 2013 when Bailey's employment was terminated;
2.

For severance benefits owed totaling $300,000.00 which became due in

March 2013;
3.

For a total of 1,500,000 shares of stock or its value in an amount to be

determined at trial;
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4.

For past and future medical expenses incurred as a result of the intentional

infliction of emotional distress in excess of $10,000.00, but in an amount to be determined
at trial;
5.

For lost income after March 2013 until July 1, 2014 of approxim~tely

$154,585.00 and future lost income due to loss of wage earning capacity resulting from the
intentional infliction of emotional distress.
6.

For general damages for the emotional pain, suffering, lost enjoyment of life

due to the intentional infliction of emotional distress in an amount to be determined at trial;
7.

For interest owed on all damages from the date due pursuant to I.C. § 28-22-

8.

For an award of attorney fees pursuant to Chapter 6, Title 45 - The Wage

104;

Claim Statute, as well as penalties allowed under that statute, as well as I.C. § 12-121; and
9.

For such other legal or equitable damages as this Court deems just and

appropriate.
'f""'"

DATED this

3P

day of CX-,"t•

, 2014.
JEFFREY J. HEPWORTH, P.A.

B~;~
- ~ r Plaintiff
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PERSONAL AND CONFIDENTIAL
August 10, 2011

Shawn Saiiey
6301 West lnterohange Lane,
Bolse, ID 8~709
Dear Shawn:

This oorreapondenca will serve as a letter of employment wUh Amarloan Medrcat File, Inc.
(OnFlla). By e>1tendin9 a formal offer an~ by your accept~nae, you agree to be bound by a
. confidentiality ~greement and· a non-compete agreement standard in the oottware and
technology lnduatiy.
AU OnF/10 ampfoyaes and officers are err.proye~s at wlll, This Agreement m.ll.Y .b~
terminated, (I) by the Company at any .time w,u, or wltf104t qause, o.r (ii) ~Y l;mplbyea at
anytime upon at least 30 days.written notloe.o1 rli!sfgna1ton. Upon euah termlnafion1 or the
Company Ts sold, Employee or Employe~s e~~~ .shali be entltled to receiVe all
compens~tlon earned by Eniptoyee prior ,to,the dat~ of terminaliofl computed pro mta· up
to ~nd includlng tlia date pf ~ermJn~t!oh plus severance pay ~quat to two (2) year's annual
bas~ ijalary.
Your base setary wlll be $150,000 per year and you wm bf) paid on the 1sua an(.! the last
day pf eaoh month. It Is recognized that·this b~e safaiy !s lnoommensurate with tha job
functions of a. cro. an.d it is th@ Board of. Directors intention to revlslt your base salary
once consistent and rella~te revenue streams enable the comf)any to reevaluate your
base salary.
You are awarciec! 1,500,000 shares of stock In Am~rlcan Meqtcal FIia. Inc. which shall be
immediately vested as of th8 date of thfs agreement. As CTO you are a member .cf the
Board of 01rectors of American Medical ·pna to which you and William Espinosa wlll
provfda regular reports. It Is eXf)ected that you and BIii Wlll work together in defining
speciflo rotes and dutres representative of your title-s to mov~ OnFile to prqfitabllity. Dulles
and functtons will include but not be limited to the followlng areas and are rn targa part
considered. to· be in support of current efforts ·under way by 1he exlstfng team:

.

Aselst in provtdlng strategy and planning leadership in support of continued
development and evolution of the OnFile solution architecture.
o Ccardinatlon of efforts to increase the user footprint. lead and assist In the
cteveJopment of sales and mark«aJlng plan~, read and aaslst on salaa calls and
presentatfofli to prospective partners and buyers of the OnFOe solution.

a

o
a

Aeafst the CEO fn establlshlng a detailed proctuct devetopmeni and capital budget
taking tnto consideration prol!tDted growth.
Assist the CEO In building lhe team na~essary to further plan and nevelap the
OV$ta11 product architecture and solution set.

o

Work cfosety with the Board of Dlrectora to estabffsh end then grow a viable

revenue stream for OnFile.

l
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Work wltl'I the CEO to get the a11proprlate patents, copyrights, and trademarks
executed for the various products and seivlces.

Provt~e axp.anss reports on a bl-weekly basis and flnanclel repons on a monthly
basis to lnc::lude a.ash flow proJ~tiohs, a batanae she&1 and fncome statement.
Any expenses in exaess of$ $5,000 will requlre board approval. This pollcy WIii ba
reviewed on a quarterly basis.
.
Any additions cf staff or management wm require board approval•

. The above Ifst Is not meant to be all inclusive b~t rather to provide guldellnas far the
position. You wlll receive the standard medical and dental benefits as well aa -E0/00

coverage.

We are excited to have you as a member of the OnF/le team and ere looking forward to
working with you

Sinoorely,

Ronald J. HeUer
President
Perilus i Assat Management, LLC
Board of Dlrectors
American Modloal Flle~

t.JJL .a.

w.uiam A, Eepfnosa

David J. Desmond
Chief Operating Off!Qer
PerltU£$ f Assin Management, LLC
Board of Directors
American Madlcal FIie

~-o,i-e·-

Chafrman and Chlet Executive Officer
Board of Directors
American Medical FIie

Shawn W, Balley

Date
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Jeffrey J. Hepworth, ISB#3455
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
161 51h Avenue South, Suite 100
P.O. Box 1806
Twin Falls, ID 83303-1806
Telephone: (208) 734-0702
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STf\.TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
*****

SHAWN W. BAILEY,
Plaintiffs

V.
AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV Pl 1420704
PLAINTIFF'S ANSWERS TO
DEFENDANTS' FIRST SET
OF DISCOVERY REQUESTS

*****

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-1
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Exh.No.
Date
Name
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COMES NOW the Plaintiff, Shawn W. Bailey, by and through his counsel of record,
Jeffrey J. Hepworth, and answers Defendant Peritus I Asset Management, LLC's First Set
of Discovery Requests as follows:
REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Admit that AMF hired you on or around April

of 2006 as Vice President of Product Development for AMF.
RESPONSE TO REQUEST FOR ADMISSION NO. 1: Deny. Peritus I Asset

Management, LLC hired Shawn W. Bailey as Vice President, Solutions Architecture and
Product Development for American Medical File, Inc.
.

.

REQUEST FOR ADMISSION NO. 2: Admit that all wages paid to you during your

employment were paid by AMF.
RESPONSE TO REQUEST FOR ADMISSION NO. 2: Deny. All money paid to

Shawn W. Bailey came from Peritus or Tim Gramatovich or Bob Forgie. Usually the
payment was a check written on an American Medical File, Inc. checking account.
REQUEST FOR ADMISSION NO. 3: Admit that you have never been employed by

Peritus.
. RESPONSE TO REQUEST FOR ADMISSION NO. 3: Deny. At all times Peritus or

its employees were the sole source of Shawn W. Bailey's income. Peritus expected to
have a separate entity, American Medical File, Inc., in the future when it generated
sufficient cash flow.
REQUEST FOR ADMISSION NO. 4: Admit that Peritus never paid you any wages.

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-2
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RESPONSE TO REQUEST FOR ADMISSION NO. 4:

Deny.

See above

responses.
REQUEST FOR ADMISSION NO. 5: Admit that you never asked Peritus to pay

your wages.
RESPONSE TO REQUEST FOR ADMISSION NO. 5: Deny. At all times Peritus

was the sole source of Shawn W. Bailey's income.
REQUEST FOR ADMISSION NO. 6: Admit that you did not ever demand payment

of wages or severance from Peritus prior to filing you Complaint.
RESPONSE TO REQUEST FOR ADMISSION NO. 6: Deny. At all times Shawn W.
.

.

Bailey demanded payment from Peritus representatives Desmond and Heller as well as
Espinosa.
REQUEST FOR ADMISSION NO. 7: Admit that, as alleged in paragraph 16 of your

Complaint, you agreed in October of 2011 that "back pay would be paid at an
undetermined date in the future tied to profitability of AMF."
RESPONSE TO REQUEST FOR ADMISSION NO. 7: Admit.
REQUEST FOR ADMISSION NO. 8: Admit that AMF did not become profitable at

any time after October 10, 2011.
RESPONSE TO REQUEST FOR ADMISSION NO. 8: Admit.
REQUEST FOR ADMISSION NO. 9: With regard to the allegation in paragraph 16

of your complaint that Peritus "would pay the amounts owed under the April 1, 2006 oral
contract at a future date when AMF became profitable or Bailey was terminated," admit
that there is no documentation of any such agreement.
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-3
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RESPONSE TO REQUEST FOR ADMISSION NO. 9:

Deny.

A copy of an

unsigned letter dated March 10, 2006 (Bates stamped HEP00029 - HEP00030) is
attached in response to discovery.

REQUEST FOR ADMISSION N0.10: Admit that you were a member of the AMF
Board of Directors from approximately April of 2006 through March of 2013.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: Deny. Shawn W. Bailey
became a board member in about August of 2009.

REQUEST FOR ADMISSION NO. 11: Admit that the Employment Agreement
provides for termination of the Employment Agreement "by Employee at any time upon at
least 30 days written notice of resignation."

RESPONSE TO REQUEST FOR ADMISSION NO. 11: Admit.
REQUEST FOR ADMISSION NO. 12:

Admit that you resigned from your

employment with AMF on or around March 20, 2013.

RESPONSE TO REQUEST FOR ADMISSION NO. 12: Deny. Peritus/American
Medical File, Inc. breached the employment agreement by failing to pay Shawn W. Bailey.
Shawn W. Bailey asked Peritus (Heller) on December 20, 2012, "Where are we on getting
some pay?" because no payments were made in November 2012 and only one-half in
December 2012. Shawn W. Bailey stopped working due to the lack of pay and Heller
formally terminated Shawn W. Bailey.

REQUEST FOR ADMISSION NO. 13: Admit that you did not provide 30 days
written notice of resignation.

RESPONSE TO REQUEST FOR ADMISSION NO. 13: Admit.
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-4
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INTERROGATORIES
INTERROGATORY NO. 1: Identify each person who has or who you believe may

have knowledge related to any of the allegations set forth in your Complaint or the events
giving rise to the filing_of your Complaint. Your response should include a description of
the substance of each such person's knowledge and the individual's last known address
and phone number.
ANSWER NO. 1: The following may have knowledge related to this litigation:

1.

Shawn W. Bailey, Plaintiff. Mr. Bailey can testify about all issues in this
lawsuit.

2.

Ronald J. Heller, Defendant. Mr. Heller can testify about all issues in this
lawsuit, especially the source(s) of funds for the business, the lack of accounting
between American Medical File, Inc. and Peritus and other issues.

3.

David J. Desmond, Defendant. Mr. Desmond can testify about all issues in
this lawsuit, especially the source(s) of funds for the business, the lack of
accounting between American Medical File, Inc. and Peritus and other issues.

4.

William R. Espinosa, Defendant. Mr. Espinosa can testify about all issues in
this lawsuit, especially the source(s) of funds for the business, the lack of
accounting between American Medical File, Inc. and Peritus and other issues
from the date of his hire, forward.

5.

Tim Gramatovich, 26 W Anapamu Street, 3rd Floor, Santa Barbara, CA
93101, Peritus Chief Investment Officer/Past On File Director. Mr. Gramatovich
may have knowledge regarding all issues in this lawsuit.

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-5
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6.

Andrew Hansen, 1212 1ih Street, Boise, Idaho, (208) 761-5530. Ron Heller
told Andrew that Mr. Heller was firing Shawn W. Bailey around March 20. Mr.
Hansen was an independent contractor that could do Mr. Bailey's work.

7.

Scott Seolberg, Star, Idaho, (208) 869-5578. Mr. Seolberg was an employee
of On File.

8.

RJ Dundas, Edmonton, Alberta, Canada, (780) 966-3903. RJ Dundas will
testify Peritus foreclosed on American Medical File and that he operated the
newly formed division until Peritus could hire new employees. He will state that
he did nto have authority to hire nor the ability to pay Mr. Bailey's salary and that
Peritus reserved those rights tc:i themselves.

9.

Bob Forgie, Edmonton, Alberta, Canada, (780) 966-3902.

Mr. Forgie will

testify he was an employee of Peritus that paid Shawn W. Bailey at times with
his personal funds.

He will also testify that he transferred funds from Mr.

Gramatovich to Mr. Bailey's account. Mr. Forgie is also aware American Medical
File, Inc. stopped operating in 2003 - 2004 and that Peritus foreclosed on the
loans and took over the business financed by Peritus. Bob Forgie sent Shawn
W. Bailey a link to Core Weather Management v. Klein.

10.

Cameron Keller, CPA, Boise or Meridian, Idaho, 9208) 887-9541. Mr. Keller
was the accountant for OnFile. Mr. Keller can verify the money Peritus/OnFile
owed to Shawn W. Bailey.

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-6
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11.

Luis Laurel, Caldwell, Idaho, (208) 936-1563. Dave Desmond admitted to
Mr. Laurel they owed Shawn W. Bailey money when he was constructively
discharged.

12.

Charalee Snyder, Office Manager of American Medical File, Inc. Ms. Snyder
found inactive accounts in the bookkeeping system that made her suspicious.
In fact, what she had found were journal entries and adjustments to OnFile
creditors from Mr. Bailey's solely-owned accounts that had been used to receive
direct payments from Tim Gramatovich and Bob Forgie.
findings

13.

to Ron

She reported the

Heller because of the suspicious activity.

Shauna Bailey, Plaintiff's wife.

Ms. Bailey may testify she heard· Mr.

Espinosa tell Shawn W. Bailey that Mr. Heller and Mr. Desmond never intended
to pay Shawn W. Bailey the back pay when the second contract was made
despite their verbal commitments.

INTERROGATORY NO. 2: Identify each person retained by you whom you intend
or reserve the right to call as an expert witness at trial, stating in detail as to each such
person:

(a) the person's full name, business address and telephone number; (b) the

person's educational background; (c) the person's experience in the matter in which he or
she is expected to testify; (d) the subject matter in which he or she is expected to testify;
(e) the substance of the facts or opinions to which the person is expected to testify and the
summary of the basis for each such opinion; and (f) the manner in which such person
became familiar with the facts of this case.

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-?
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ANSWER NO. 2: No experts have been retained at this time.
INTERROGATORY NO. 3: Identify each person, not an expert, whom you intend

or whom you reserve the right to call as a witness at trial, stating in detail as to each such
person the person's full name, home address, business address and telephone number.
ANSWER NO. 3: See Answer to Interrogatory No. 1.
INTERROGATORY NO. 4: Identify each document, object or thing you intend to

introduce or utilize as an exhibit at trial, including in your answer the following information:
(a) a description of the document or article, whether now prepared or intended to be
prepared; and (b) a general description of the contents of the exhibit or proposed exhibit.
ANSWER NO. 4: See Exhibits attached.

1.

Audio of telephone conversation with Plaintiff and Ron Heller from October 5,
2009 on CD attached.

2.

Defendant Peritus I Asset Management, LLC's Answers and Responses to
Plaintiff's First Set of Interrogatories, Requests for Production of Documents and
Requests for Admissions (Bates stamped Peritus0001 - Peritus0022).

3.

American Medical File, Inc. (dba OnFile, Inc.) General Ledger 12/20/12 01/14/13 pages 2 of 21 through 21 of 21 (Bates stamped HEP00001 HEP00020).

4.

Letter dated March 28, 2013, from R. Wade Curtis with attached ledger to Bill
Espinosa, Lynn & Associates and American Medical File, Inc. a/k/a OnFile
(Bates stamped HEP00021 - HEP00024).

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
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5.

Letter dated March 29, 2013, to Mr. Bailey from William R. Espinosa (Bates
stamped HEP00025).

6.

Two payroll ledgers 1/15/12 - 3/15/13 (Bates stamped HEP00026 HEP00027)

7.

Last pay stub for pay period 02/01 - 02/15/13 for Mr. Bailey from American
Medical File, Inc. (Bates stamped HEP00028)

· 8.

Unsigned contract letter dated March 10, 2006 to Mr. Bailey from Mr. Heller
and Mr. Desmond (Bates stamped HEP00029 - HEP00030)

9.

2014 tax return (Bates stamped HEP00031 - HEP00038)

10.

2013 tax return (Bates stamped HEP00039 - HEP00049)

11.

2012 tax return (Bates stamped HEP00050- HEP00054)

12.

2011 tax return (Bates stamped HEP00055 - HEP00063)

13.

Employment contract attached to Complaint

14.

Emails dated 12/20/12-10/26/13 (6 pages) (Bates stamped HEP00064HEP00069) and emails dated 11/27/07, 1/28/08, and 04/23/08 (Bates stamped
HEP00269- HEP00284)

15.

Shawn W. Bailey's resume (Bates stamped HEP00070- HEP00071)

16.

April 12, 2007, meeting minutes and hand written notes attached (Bates
stamped HEP00072 - HEP00077)

17.

Core Wealth Management v. Klein, 04/13/10 (Bates stamped HEP00078HEP00091)

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-9
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18.

American Medical File, Inc., California Secretary of State records (Bates
stamped HEP00092- HEP00108)

19.

Corporate Technologies, LLC v. American Medical File, Inc. documents
(Bates stamped HEP00109 - HEP00154)

20.

Lamar Bailey v. American Medical File, lnc./Peritus Asset Management, LLC
documents (Bates stamped HEP00155 - HEP00168)

21.

Peritus I Asset Management, LLC Operating Agreement (Bates stamped
HEP00169 - HEPD0268)

22.

Loan ledger/Stock records produced by Defendant Peritus

INTERROGATORY NO. 5:

Identify all documents which support or in any way

relate to any of the allegations set forth in your Complaint or the events giving rise to the
filing of your Complaint.
ANSWER NO. 5: See attached exhibits.
INTERROGATORY NO. 6: Set forth a complete and full itemization of all damages

claimed by you and all amounts that you claim are owed to you by Peritus. Your response
should include a full and complete description of the method or methods used in
calculating such damages, the claim in your Complaint to which such damages relate, the
identification of all documents which support or relate to the existence or computation of
any such damages, and the identification of each person who has or who you believe may
have knowledge of the facts which support or relate in any manner to the existence or
computation of such damages. With regard to any claim for unpaid wages, your response

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS - 10
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should separately identify any unpaid wages prior to October 10, 2011, and any unpaid
wages after October 10, 2011.
ANSWER NO. 6: The Plaintiff claims the severance pay of $300,000.00 plus

$129,549.75 in back pay plus attorney fees of at least $143,000.00 and prejudgment
interest at the legal rate of 12% from the date due. Cameron Keller and Shawn W. Bailey
wm testify about back pay which is corroborated by ledgers produced and attached.
INTERROGATORY NO. 7: Identify each person who has assisted in, participated

in, prepared any information for, supplied any information for, or was relied upon in
preparing the answers/responses given to these interrogatories, requests for admission
and requests for production of documents.
ANSWER NO. 7: Plaintiff, Shawn W. Bailey and Plaintiffs counsel, Jeffrey J.

Hepworth.
INTERROGATORY NO. 8: Otherthan this lawsuit, state whether you now are or

ever have been a party to any litigation or administrative proceeding (including but not
limited to proceedings before or complaints to the Idaho Human Rights Commission or the
Equal Employment Opportunity Commission) and, if so, state as to each such matter or
administrative proceeding, its nature, the date, title of the court or other tribunal and place
where filed, the names of each party to any such matter, the status of each matter, and, if
concluded, the final result, including the amount of any settlement, award or judgment.
ANSWER NO. 8: Shawn W. Bailey was involved in a divorce starting in 2003.
INTERROGATORY NO. 9:

Identify and describe in detail each job or position of

employment, including self-employment, or other sources of income you received for your
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS - 11
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personal services (e.g., independent contractor relationships) held by you since your
employment with AMF, stating as to each: (a) the name and address of employer; (b) the
date of commencement and, if applicable, the date of termination of employment; (c) the
nature of employment and duties performed; (d) the name and addresses of all of your
immediate supervisors; (e) the rate of pay or compensation received and whether the
position is full or part-time; and (f) the reasons for advancements, demotions and/or
terminations.

ANSWER NO. 9: Shawn W. Bailey was employed in August2013 by Coding Inertia
as a product manager in Boise, Idaho. The address is 1212 1ih Street, Boise, Idaho.
Shawn W. Bailey worked there three months and left when the work ended. Andrew
Hanson was Mr. Bailey's supervisor.
Mr. Bailey became employed at Clearwater Analytics January 29, 2014 as.Senior
Database Administrator. James Price is Mr. Bailey's supervisor. Mr. Bailey is full time at
$98,000.00 per year base salary plus benefits.

INTERROGATORY NO. 10: If you contend that your employment relationship with
AMF was governed by any written contract or agreement, please identify any such written
contract or agreement.

ANSWER NO. 10: The most recent employment agreement is attached to the
Complaint. An unsigned copy of the initial employment agreement is attached hereto
(Bates Stamped HEP00029 - HEP00030)

INTERROGATORY N0.11: If you contend that any individual or entity is obligated
to pay any wage, severance or other ob ligation that you claim in your Complaint, state each
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS - 12
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and every fact on which you base that contention. Your response to this interrogatory
should include, but not be limited to (1) the identity of each individual or entity that is
obligated to pay any wage, severance or other obligation to you; (2) a detailed explanation
of any oral or written statement on which you base your contention; and (3) a description of
any documents that support, relate. to or contradict your contention; (4) a list of all
individuals with knowledge of facts supporting your contention.

ANSWER NO. 11: Mr. Bailey was initially contacted by R. J. Dundas to become
employed by Peritus developing and selling On File software. Mr. Bailey was subsequently
interviewed by Tim Gramatovich and Dave Desmond. Subsequently Mr. Heller and Mr.
.
.
Desmond mailed an agreement to Mr. Bailey on Peritus letterhead and signed by Mr.
Desmond and Mr. Heller in their capacity as officers of Peritus. Mr. Bailey accepted the
offer verbally. Mr. Bailey dos not have the signed original or a copy. Mr. Bailey obtained
the unsigned letter from Bob Forgie. Peritus failed to pay Mr. Bailey and Mr. Bailey quit.
Subsequently an agreement was made which is dated August 10, 2011, and signed by
Bailey October 10, 2011.

The agreement was signed by Peritus through its

representatives Ronald Heller as President of Peritus I Asset Management, LLC and David
Desmond, Chief Operating Officer of Peritus. The written contracts support Mr. Bailey's
claims. Mr. Bailey believed R. J. Dundas, Bob Forgie, William Espinosa, Ron Heller, Dave
Desmond, and Tim Gramatovich were all Peritus officers or employees who knew that the
source of payment for Mr. Bailey was Peritus.

INTERROGATORY N0.12: If you contend that any individual or entity guaranteed
any obligation owed to you by AMF, state each and every fact on which you base that
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS-13
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.

'

· contention and identify all documents that relate to your contention. Your response to this
interrogatory should identify all primary obligors and all guarantors.

ANSWER NO. 12: There was no guarantee from any individual or entity. Peritus
was the owner of the OnFile software and employed Mr. Bailey and promised to pay Mr.
Bailey under the On File name.

INTERROGATORY NO. 13:

Describe in as much detail as you can recall the

substance of the April 12, 2007, AMF Board of Directors meeting referenced in paragraph
11 of your Complaint.

ANSWER N0.13: Please see attached minutes of the meeting referenced which
sets forth the actions taken and Mr. Bailey's promotion by American Medical File, Inc. and
P·eritus.

INTERROGATORY N0.14: Identify each title you held for AMF or Peritus and the
time frame during which you held that position.

ANSWER NO. 14:

Mr. Bailey was initially hired as Vice President Product

Architecture and Development in March 2006. On April 12, 2007, his title changed to CEO
of American Medical File, Inc. Mr. Bailey became Chief Technology Officer pursuant to the
written contract dated August 10, 2011. Mr. Bailey had that title until his termination by Mr.
Heller on March 20, 2013.

INTERROGATORY NO. 15: If you contend that you are entitled to severance under
the Employment Agreement because of a termination of the Employment Agreement, state
each and every fact on which you base that contention. Your response to this interrogatory
should include but not be limited to an explanation of (1) the date on which the
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
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Employment Agreement was terminated, (2) the method by which it was terminated; (3) by
whom it was terminated; (4) any notice of termination; (5) any documents that relate to your
contention.

ANSWER N0.15: On November 1, 2012, Mr. Bailey did not receive his paycheck
which should have been $6,250.00. Other paychecks had not been received previously or
had been late.

On Dec~mber 20, 2012, Mr. Bailey sent an email asking about his

December pay. Mr. Bailey realized Peritus was too unreliable. Mr. Bailey had purchased a
house and had obligations that required regular pay.

Mr. Bailey began discussing

termination of the contract due to breach by Peritus/American Medical File, Inc. in late
December 2012. Mr. Bailey stopped working March 17, 2013. Mr. Heller terminated Mr.
Bailey March 20, 2013. There are numerous emails attached which corroborate this chain
of events.

INTERROGATORY NO. 16: Do you still have any computer(s) (desktop, laptop or
otherwise) that you used during the period ofyouremploymentwithAMF. lfso, identify the
location of any such computer(s). If not, explain what happened to the computer(s).

ANSWER-NO. 16: Mr. Bailey had a desktop computer at American Medical File,
lnc./Peritus which he left at his desk when he stopped working. The address was 6301 W.
Interchange Lane.

INTERROGATORY NO. 17:

If any of your responses to any of the Requests for

Admissions set forth above are anything other than an unconditional admission, identify
each and every fact upon which you base your denial or conditional admission.

ANSWER NO. 17: See Answers to Requests for Admissions for the explanation.
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS - 15
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REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. 1: All documents that support or relate in any

manner to the computation or existence of any and all damages you claim against Peritus
or any claim you have that Peritus owes you money.
RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

1.

Audio of telephone conversation with Plaintiff and Ron Heller from October 5,
2009.

2.

Defendant Peritus I Asset Management, LLC's Answers and Responses to
Plaintiff's First Set of Interrogatories, Requests for Production of Documents and
Requests for Admissions (Bates stamped Peritus0001 - Peritus0022).

3.

American Medical File, Inc. (dba OnFile, Inc.) General Ledger as of February
6, 2013;

4.

Letter dated March 28, 2013, from R. Wade Curtis to Bill Espinosa, Lynn &
Associates and American Medical File, Inc. a/k/a OnFile.

5.

Letter dated March 29, 2013, to Mr. Bailey from William R. Espinosa.

6.

Payroll ledger

7.

Pay stub for Mr. Bailey from American Medical File, Inc.

8.

Letter dated March 10, 2006 to Mr. Bailey from Mr. Heller and Mr. Desmond

9.

2014 tax return

10.

2013 tax return

11.

2012 tax return

12.

2011 tax return

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
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REQUEST FOR PRODUCTION NO. 2: All memoranda, notes, correspondence,
emails, written communications or other documents relating in any way to your employment
with AMF or any of the allegations contained in your complaint. This request includes, but
is not limited to, any emails or other documents that you retained in paper or electronic
copy, that you forwarded to a personal e-mail account, or that you otherwise retained.
RESPONSE TO REQUEST FOR PRODUCTION NO. 2: See emails dated 12/20/12
- 10/26/13 (6 pages) and emails dated 11/27/07, 1/28/08, and 04/23/08.
REQUEST FOR PRODUCTION NO. 3: All documents or documentary evidence
that you will or may seek to introduce into evidence at the trial of this matter.
RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Plaintiff may introduce all
exhibits attached plus any documents or exhibits produced by Defendant to Plaintiff in this
litigation.
REQUEST FOR PRODUCTION NO. 4: Any tape recordings, transcripts, notes or
other documentation you have of any conversations you participated in related to your
employment with AMF or the allegations in your complaint.
RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Plaintiff has an audio tape
of a meeting whereby Defendant promised to pay Mr. Bailey in 2009 attached hereto.
REQUEST FOR PRODUCTION NO. 5: Copies of your state and federal income
tax returns from 2011 to the present, including all schedules, W-2 forms, 1099 forms, and
any other attachments thereto.
RESPONSE TO REQUEST FOR PRODUCTION NO. 5: See 2011 - 2014 tax
returns produced.
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS -17
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REQUEST FOR PRODUCTION NO. 6: All books, papers, ledgers, records or any
other documents other than your tax returns which document, evidence or relate to income,
benefits or other compensation received by you from any source from August 10, 2011, to
the present.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: See ledgers and tax
returns attached and identified in Answer to Interrogatory No. 4.

REQUEST FOR PRODUCTION NO. 7: All resumes, cover letters, job applications,
and any written offers of employment relating to your efforts to obtain employment
subsequent to August 10, 2011.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: See Shawn W. Bailey's
resume attached.

REQUEST FOR PRODUCTION NO. 8:

As to each expert whom you have

consulted with or engaged in connection with this litigation, please produce a complete
copy of any and all documents, including any reports or records authorized or prepared by
said expert or experts in conjunction with this matter, and please further produce any
documents, including any correspondence, memoranda, notes or files maintained by the
expert relating to this matter, and please produce a current curriculum vitae for each expert
witness you intend to call to testify at the trial of this matter.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Plaintiff has not retained
any experts.

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS -18
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REQUEST FOR PRODUCTION NO. 9: Each and every document that supports or
is otherwise related to your contention that Peritus guaranteed any wages or severance
owed by AMF or that Peritus otherwise owes you any money.
RESPONSE TO REQUEST FOR PRODUCTION NO. 9: See offer letter dated
March 10, 2006, and contract attached to Complaint.
REQUEST FOR PRODUCTION NO. 10: Copies of any journal, diary or similar
document you have kept from 2011 to the present.
RESPONSE TO REQUEST FOR PRODUCTION NO. 1O: Shawn W. Bailey did not
keep a journal or diary.
REQUEST FOR PRODUCTION NO. 11: Any documents (including but not limited
to electronic communications) related to communications between you any employee or
agent of AMF or Peritus prior to April 15, 2006.
RESPONSE TO REQUEST FOR PRODUCTION NO. 11: Plaintiff does not have
any documents that are responsive.
REQUEST FOR PRODUCTION N0.12: All documents related to the October 10,
2011 written Employment Agreement attached as Exhibit A to your Complaint. Documents
responsive to this request include but are not limited to drafts and any email or other
communications related to the employment agreement or the events leading up to the
Employment agreement.
RESPONSE TO REQUEST FOR PRODUCTION NO. 12: Plaintiff does not have
emails that pre-date the contract dated March 1, 2013.

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
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REQUEST FOR PRODUCTION NO. 13: Any documents (including but not limited
to electronic communications) related to communications between you any employee or
agent of AMF or Peritus after March 1, 2013.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: The only document in
Plaintiff's possession or control are the emails dated April 1, 2013 or October 26, 2013 and
emails dated 11/27/07, 1/28/08, and 04/23/08, attached hereto.

REQUEST FOR PRODUCTION NO. 14: All W-2s for wages earned during your
employment with AMF.

RESPONSE TO REQUEST FOR PRODUCTION NO. 14: Plaintiff will attempt to get
W-2's.

REQUEST FOR PRODUCTION NO. 15: All resumes you have used since August
10,2011.

RESPONSE TO REQUEST FOR PRODUCTION NO. 15: See Plaintiff's resume
attached.

REQUEST FOR PRODUCTION NO. 16: All resumes or employment applications
you have used that refer to Peritus.

RESPONSE TO REQUEST FOR PRODUCTION N0.16: None exist other than the
one produced.

· REQUEST FOR PRODUCTION NO. 17: All documents related to the April 12,
2007, Board of Directors meeting described in paragraph 11 of your Complaint.

RESPONSE TO REQUEST FOR PRODUCTION NO. 17: See April 12, 2007
meeting minutes and hand written notes attached.
PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
REQUESTS - 20
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REQUEST FOR PRODUCTION NO. 18: All documents related to any employment

agreement (including but not limited to draft agreements, prior versions of agreements,
letters of intent, email or other correspondence) or terms of employment between you and
AMF or Peritus.
RESPONSE TO REQUEST FOR PRODUCTION N0.18: See October 26, 2013

email.
REQUEST FOR PRODUCTION NO. 19: All documents related to the allegation in

paragraph 14 of your complaint that you threatened to quit on August 10, 2011.
RESPONSE TO REQUEST FOR PRODUCTION NO. 19: Plaintiff is not aware of

any documents.
REQUEST FOR PRODUCTION NO. 20: All documents related to your contention

in paragraph 17 of your complaint that "Plaintiff advised the Defendants he had to seek
other employment due to financial necessities" and that "[o]n March 21, 2013, Heller
terminated Bailey's employment."
RESPONSE TO REQUEST FOR PRODUCTION NO. 20:
REQUEST FOR PRODUCTION NO. 21: All documents related to the allegation in

paragraph 22 of your Complaint that "On August 10, 2011, the Defendants promised Bailey
they would pay the amounts owed under the April 1, 2006 oral contract at a future date
when AMF became profitable or Bailey was terminated."
RESPONSE TO REQUEST FOR PRODUCTION NO. 21:

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
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REQUEST FOR PRODUCTION NO. 22: All documents related to any demand you
have made on Peritus for wages, severance or any other financial or contractual obligation,
including but not limited to any demand for payment of obligations guaranteed by Peritus.

RESPONSE TO REQUEST FOR PRODUCTION NO. 22:

None to Plaintiff's

knowledge.

REQUEST FOR PRODUCTION NO. 23: All documents related to the termination of
the Employment Agreement, including but not limited to any written notice of termination of
the Employment Agreement.

RESPONSE TO REQUEST FOR PRODUCTION NO. 23: See emails.
REQUEST FOR PRODUCTION NO. 24: All documents related to your resignation
from AMF.

RESPONSE TO REQUEST FOR PRODUCTION NO. 24: Plaintiff did not resign.
REQUEST FOR PRODUCTION NO. 25: All documents related to the termination of
your employment with AMF.

RESPONSE TO REQUEST FOR PRODUCTION NO. 25: See emails attached and
demand letter attached.

REQUEST FOR PRODUCTION NO. 26:

All documents related to any

communications between you and Bill Espinosa regarding the Employment Agreement.

RESPONSE TO REQUEST FOR PRODUCTION NO. 26: None.
REQUEST FOR PRODUCTION NO. 27: If you have ever filed for bankruptcy,
provide a copy of any such bankruptcy filing.

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
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RESPONSE TO REQUEST FOR PRODUCTION NO. 27: Plaintiff had not filed for

bankruptcy.
REQUEST FOR PRODUCTION NO. 28: All documents related to any claim you

made for unemployment benefits after your employment with AMF ended.
RESPONSE TO REQUEST FOR PRODUCTION NO. 28: Plaintiff did not keep

copies.
REQUEST FOR PRODUCTION NO. 29: All documents on which you have listed

Peritus as your employer or a guarantor of obligations to you.
RESPONSE TO REQUEST FOR PRODUCTION NO. 29: See Plaintiffs resume

attached.
REQUEST FOR PRODUCTION NO. 30: All other documents relating in any way

to the allegations set forth in your Amended Complaint or the events giving rise to your
Complaint.
RESPONSE TO REQUEST FOR PRODUCTION NO. 30:

1.

Core Wealth Management v. Klein, 04/13/10

2.

American Medical File, Inc., California Secretary of State records

3.

Corporate Technologies, LLC v. American Medical File, Inc. documents

4.

Lamar Bailey v. American Medical File, lnc./Peritus Asset Management, LLC
documents

5.

Peritus I Asset Management, LLC Operating Agreement

6.

Loan ledger/Stock records produced by Defendant Peritus

PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST SET OF DISCOVERY
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03-11-'18 09:15 FROM- veifrey J. Hept·Jorth

T-324 P0002/0002 F-692

208-248-8855

· REQUEST FOR PRODUCTION NO. 31: Al! documents relating to your answers to

the above interrogatories or requests for admission.
RESPONSE TO REQUEST FOR PRODUCTION NO. 31: See all documents

produced.

REQUEST FOR PRODUCTION NO. 32: All documents referred to, identified in, or
relied upon by you in preparing your answers to the a.bove interrogatories.
RESPONSE TO REQUEST FOR PRODUCTION NO. 32: See records attached.

STATE OF IDAHO

)

County of Ada

)

) ss.

Shawn W. Bailey, being first duly sworn upon oath, deposes a.nd says as follows:
That he is the Plaintiff in the above-entitled action; that he has read the above and
foregoing and knows the contents thereof; and that the facts therein stated are true as he
verily believes.

~Q~

.

SUBSCRIBED and SWORN to before me this 91:Q, da.y of March, 2016.

Residing at:

,~J1=A....dn:&.______....,...__--,--_ __

My Commission Expires: /o/r1.tl!1
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DATED this 9th day of March, 2016.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES

7

CERTIFICATE OF SERVICE
.

.

The undersigned, a resident attorney __of the State of Idaho, with offices at 199 N.
Capitol Blvd., Suite 501, Boise, Idaho, certifies that on the 9th day of March, 2016, he
caused a true and correct copy of the PLAINTIFF'S ANSWERS TO DEFENDANTS' FIRST
SET OF DISCOVERY REQUESTS to be forwarded with all required charges prepaid, by
the method(s) indicated below, to the following:

D. John Ashby
Hawley, Troxell, Ennis
& Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Delivered
U.S. Mail
Fax
Fed. Express

X
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4497 South Glenmere Way, Meridian ID 83642

ShawnWBailey@hotmail.com · (208) 955-8365

Executive Leadership, Management, Software Development or Sales
Fifteen years of successful experience solving critical business ~eeds and capitalizing on market opportunities with
creative technology solutions. Seven years with a medical information technology startup. Strengths include
strategic planning, business planning, IT product development, IT project management, performance and process
improvement, and HIPAA and HITECH compliance. I also have significant experience working with EDI, raising
capital, direct sales and marketing and infrastructure management.

~owledge, Skills and Abilities
Executive Leadership
•
•
•

Vision, mission and strategic planning
Budgeting and forecasting and risk management
Sales and marketing leadership and experienced contract negotiator

• Experience with building people and teams: trust, cooperation, leadership, motivation and inspiration
•

.Operations management and continuous improvement
4! Policy and procedure development
e
I am a focused and solution seeking individual who will work to understand the problem and achieve a
creative solution.

Solutions Architect/ Product Evangelist
•
•
•
•
•

Strong and proven methodologies and disciplines for creating and implementing complex and
multidimensional transformational strategies
Experienced with all facets of managing customer ~xpectations, implem~ntatjon teams, requirements
gatjiering and achieving goals and objectives
Creative design and iterative approach for design and implementation
Experienced using the Agile, RUP, Scrum, and Six Sigma processes
Skillful product demonstration and advocacy skills, evangelical and motivationaJ champion for approved
strategies, products and services.

Information Security, HIPA & H/TE(;H Compliance
•
•
~

3 years' experience directing administrative, technical, and physical security compliance programs related
to healthcare delivery syst~ms and processes, policies and procedures etc.
Full systems testing (including hardware and custom software) compliance and security including
penetration tests, internal and external network scanning .and ethical ha_cking.
Complex network and host management including network intrusion prevention, host intrusion detection,
file integrity monitoring, centralized virus control, patch management, centralized logging and monitoring,
firewalls, VPN, Radius, disaster recovery and business continuity

Software and Hardware Skills
•
•
•

Microsoft Office Suite, Visio, Project, Salesforce.com
HTML 5, CSS, SQL Server 2012, C# /.NET, SQL Development, JavaScript, Electronic Document Interchange
(EDI), Web Services
Windows server 2008 administration, network configuration, failover, load balancing and clustering, SQL
2012 High-Availability ~d Disaster Recovery (HADR), Exchange 2010, Blackberry Enterprise Server,
Active Directory
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4497 South Glenmere Way, Meridian ID 83642

;?:.:sh'a\iim:W.Bailey .
~{(=,, :·:-

ShawnWBalley@hotmall.com • {208) 955-8365

-~·;_:~:\i_ ~. "!.-;:: .·i>- ,!_,, .• ;

Noteworthy Professional Experience

American Medical File, Inc. (dba ...OnFile.com)
Vice President of Product Development
Chief Executive Officer/ President/ Chairman of the Board
President/ ChiefTechnology Officer/ Secretary of the Board

April 2006 - April 2007
April 2007 -August 2010
August 2010 - March 2013

• Closed national and regional contracts with UnitedHealthcare, New York-Presbyterian System SelectHealth
•
•
•
•
•
· •

and the Visiting Nurses Service Choice Health Plans
Connected over 9200 Providers, 59 hospitals and 7 Medicare Advantage Plans over a period of six months
Wrote business and marketing plans with investment bankers to raise over 2.3 million in new capital from
existing and new investors
Managed a team of 11 people including development staff, IT infrastructure, and help desk personnel
Successfully led the company through 3 consecutive years ofHIPAA& HITECH Compliance, addressed and
remediated administrative, technical and physical 'security compliance issues
Wrote and maintained company policy and procedures, disaster recovery, business continuity, etc.
Supervised the design and implementation secure primary and secondazy data centers in Boise and Salt
.Lake City
.

.

Trinity Health: SaintAlphonsus Regional Medical Center
E-Business Director / Product Manager
· •

•
•
•
•

April 2004 - April 2006

Created and implemented e-business strategies and built and managed web-based provider and member
systems that
• Improved medical record department efficiency by 700%.
• Decreased average receivable days from 62 days to 30 days for selected insurers
• Created marketing opportunities for primary care through the use of online HRA's
Won the AHA's "100 most wired Hospital Award" in 2005 as the fifth hospital in the country to offer online
Personal Health Records (PH.R)
Worked closely with the VP of Corporate Development to create corporate growth strategies and was a
permanent member of the growth team
Designed and implemented several new processes to receive IT requests; prioritize work, communicate
progress, and manage customer expectations across 30+ departments, subsidiaries and auxiliaries
Managed key projects and achieved strong stakeholder involvement from 14 clinical departments and
medical staff affecting approximately 4000 employf?es, 700 providers and 120,000 patients

Guy,_ Rome and Associates, GRA Interactive
Director of E-Business, Chief Consultant
February 2001-April 2004
• Syngenta Seeds, Rogers Seed Division: Designed and developed a custorrJ.er relationship system to identify
and evaluate opportunities within the supply chain. and sales funnel
• Managed a diverse set of cljent project including healthcare, grocery, agriculture, and alternative energy

Education
Boise State University
Brigham Yo~g University- Idaho

Computer Science
Marketing and Accounting

Currently Attending
January 1995 - May 1996
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ARTICLES OF ~CO}U!ORATION

OF
AMERICAN MEDICAL FILE,. INC.

. fnIha Off!ce·otlheSe·crei.... fS"' ....
of Ille su1te·i!t can~~~ iau.r

NOV - 7 2001

I.

-712~

En~. Inc.

The l}.~e.o.fthis.Cofp_Ofc!U.Ol;l is Am~tjc~.M.~w.;pal.
•

•

,;;-.•I,:•

.,•

•\"

•

BILLJQ~lf:=' .). ia/yotSta!e
....

,, _

'"·

II.

The purpose of this Corporation is to engage in ~y lawful act or activizy for which a
coiporation may be organized tinder the General Corporation Law of California, other
than the bankingbilSlil.ess, the·trust company business or the.practice ·of a profession
pennitted to be incorporated by the California Corporations Code.
..

. . ·,.·· ···1
:.

.

:

..

·.,. : . ... ···.: :·
,• ..
": .. . . .

.

. ......... :·.

III.

: .. :· . . • ·~ ..:.z.:·. . ::: .: •" ~- ..

This Corporation is authorized to issue only one class of shares of stock which shall be
designated common stock. The total number of shares it is authorized to issue is
1,000,000 shares. · ·

N.
1 =.::~ the·s·
• f this c··orpora,i.L'OlI'S
.:. · 1mti
. · ·a1. agenhor
.,,. ..
• ••
.. .. ..-....... · --- ·.,.... T,ne·n~·ano:-aacu:ess·irr
ita::teorc~Q.ll.l.orma·o

·service of process is:
SCOT ANDERSON
1879 PORTOLA ROAD. ·sUITB L
VENTtJRA, CA 93003

Exh.No.

Li

Date

/

Name
M

V.

...3//i'Q?

&~{/;po

A. Limitation ofDirector's Liability. The ljability of the directors of this Corporation
for monetary damages sliall he eliminated to the :fullest extent permissible under
California law.
·
·
B. Indemnification of Corporate Agents. ·This Corporation is authorized to provide
indemnification of agents (as de:fihed in Section 317 of the California Corporations
HEP00096
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ing

Code) througll"Byiawprovisions, agreements with agents, votes of shareholders or
disinterested directors or otherwise, in excess of the indemnification otherwise
permitted by Section 317 of the California Corporations Code, subject only to the
applicable limits set forth in Section 204 of the California Corporations Code with
respect to actions for breach of duty to this Corporation ari.d its shareholders.·
C. Repeal or Modification. Any repe~ or modification o;f the foregoing provisions of
this Article V. by the sharehold.ets·ofthis Corporation shall not adversely affect any
right or protection of a director of this Corporation existing at the time of such repeal·

or modification.
~ WITNESS

WHEREOF, for the purpose of fanning this Corporation under the laws of
the State of California, the undersigned, constituting the incorporator of the Corporation,
has executed these Articles of Incorporation as of30 October 2001.

Scot Anderson
Sole Incorporator
. I hereby declare tbat I" am the person who exe.cuted the foregoing Articles of
Incorporation, which ~xacutl.on is my act and deed.
· · . . ·

Scot Anderson

HEP00097
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JUl'f-17-2005

13:_29

'ERITUS ASSET MANAGEMENT

805 882 1122

P.02

Operating Agreement
by and ~etwee~
Nominee and :American Medi~al File
.

.

This Op~rating Agreement is entered into on 17 June 2005 by and between RJ Dundas
(''Consu.l~t"), or a company tf..) be incorporated later ("Nominee"), and American
Medical File, Inc. ('~Company").
Under this Agreement, Mr. RJ Dundas shall serve as the operating officer of the
Company. The purpose is to:
111

o
Ill

ensure that timely and a~curate communication between is maintained
ensnre that the strategies and directions for the Company are defined and
articulated to all investors and shareholders, and
.
ensure that information related the finap.cial ¢(?nditlon of the Company is
·available to the investors and sh_areholders, particularly a~ it ·relates to financial
reporting (expense~t revenues) and financial projections (funding·amounts ·and
schedules)

to

_Under this Agreement Mr. Dundas will be a consultant to the Company and shall
participate in all major d_ecisions as a full and equal member of.the Companfs executive
managemen.1 team. In addition, Mr. Dundas shall have 1.he access and right to review and
collect all company inforn1ation, such as ifoancials~ technical developments, marketing
materials and employee perfomrnnce, and any and all other areas of the Company.
In this role.Mr. Dundas' shall:
•
•

•
~

•
•
•
•

•

Proyide guidance from the Coinpany !egarding it's strategic direction
Participate in the development of strategic marketing and impleme11tation plans,
including the identification of target markets, segments and pricing strategies
Participate in the development oftac,ical marketirJ.g aaq implementation plans,
including specific messaging and pricing for target segments . ·
Direct th~. development of financial models to establish spending and resource
alfocation pr~orities
:t-4ari.age Accouµts Payable, including scheduling and payment of vendor illvoices
and other payablc.s
Manage Accounts Receivables
~anage the ove.raµ AccOLmting Services, iilclud_ing th.e de~ign and production of
financial reports that satisfy the ilweston; and shareho~ders
Serv~ as the Company's Hai.son to investors and shareholders to ensure timely and
accurate communication, specifically as it relates t~ fund~ng needs and schedules
Pl'Ovidl? Fin~cial Reports 9n the Company as require4 by and in a format
acceptable to investors and shareholders
·
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e Participate in the grov;rt:h and staffing of the Company. incl'1ding recruitment>
interviews, $::dary and h~ing and tem1ination decision_s
. The NomiJJ.ee shall rema,in in this position, and maintain all rights, responsibilities and
authorities associated with this position, until such time as Nominee determines in its sole
discretion that Mr. Dtmdas' services are no longer required, or until all Notes due
Investor from the Company are repaid in full.
·
Remuneration for services rendered is $20,000 US per month payable to the Nominee. In
addition, all reasonable expenses including a monthly housing allowance (up to a $2,000
month) and car allowance (up to $1,000 per month) will be paid to the Nominee.

AGREED:

C. (?.o
Title

Naine

Title

Ui>ts<l~t)

TOTA~ P.03
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Agenda: American IMledlocaH foDe !Board! of IO>urectors
Apri:i. 12, 2007, 4:00-5:00 pm, Boise, ID
Conference Line 805-882-1100 x712

Attendees:
Tim Gramatovicli: Chief Invesbnent Officer, Peiitus 1 Asset & Chairman of the Board American Medical File

Ron Helle1•, President, Peritus 1 Asset
Dave Desmond, COO Peritus 1 Asset
Bob Forgie, Fund Manager, Peritus 1 Asset
Shawn Bailey, VP Product Development, American Medical File

N

I'-o
0
0

fh

:c

Item Tome
1.

4:00pm

Aaenda :n:tem

Presenter

!Expected Outcome / Action Item

Operations Update
0
Finally received financials from RJ
Balanced operations
0
Might need to malce some
adjuslm.ents for accuracy
GI
Need udated interest expense from
Peritus
GI
Prep Financial Repo1·ts
Marketing Update
0
Boomerang Management
0
Alberl:sons
0
PTPN
0
Viral Marketing Program

Shawn
Bob

Understand the steps necessary to close the books for 2006 anµ
prepare our year end reports

.

I!)

2.

4:10

-

3.

Investor Relations Update
0
Cancelled the shareholders meeting
on May 4lh
Need to mal<e an effort to contact all
known shareholdel's by the end of
April to let them know
Employment Action: RJ Dundas
GI
Tim will report on his conversations
withRJ
Q
Vote on his Termination

4:20

..

Shawn

Provide status on upcoming-marketing activities. Ensure that
key members will ~e available the week of the 23rd in Santa
Bru:bara to meet with Boomerang and Destination Satori. Also
. · Ernie Zyke.
'

Shawn
Dave

Continued discussion about how to re-establish appropriate and
timely communication with the shareholders.

Tim Gramatovich

Tim had ·committed to discuss terminating Rts. role at.American
Medical File as a member of the management team. Howevei·,
the Boal.'d has not yet received his resignation or termination
letter. Additionally, he (RJ) still has control of the bank accounts
and financial records necessarv to operate the company.

I!)

4.

4:40

5.

5:00pm

Meeting Adjourned

L--111
iii:

z

t::,

~

~i ~ z

Q.}

~

ft~
~
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Minutes 4/12/2007
•

•

"

~ ~ ~ ~ · - - - · ~..... , . ~ ~........,>4,--"'('?Wfl".J,".t'.._-tt-~·(~ .... ~,...._ ..,..;"'\,~-,

Meeting Opened at4pm, with Bob, Shawn and Dave,(Ron Heller~as e?tcused from the meeting due to a_family health i~sue. Tim was also unable to attend, but
no reason was given. Bob Forgie said he relay any necessacyififorniaticm.-to·Tim-:-i·,-..,,,.,•• ,..,.,.,..,,._.,,..~.._..__..-..,..--.,,., ·"'-~,,.......Operations Update:
~
Shawn reports that he received the financials from RJ after waiting for nearly 21h months. The bookkeeper was ~ble to balance the books and certify that they are g
correct. We have sent the books for Bob so PGO can determine the accrual in interest expense for the outstanding balance.
.
fu
Dave 1·eported that he is nearing completion on the quarterly report due to PGO and will include the P&L but not the Balance Sheet as it will not accurately reflect :c
our current liabilities.
Marketing Update:
Shawn reports that he and Boomerang have reached a preliminary agteementthat requirei, Board approval. Meetings are·scheduled for the week of the 23rd.
These meetings cannot.be missed as time is of the essence to integrate the .product and have it ready for two campaigns.. We have published a royalties schedule
·· -~ ·
to Boomerang and we will probably need to determine its Present Net Value and ROI before committing·fo.it.
Albertsons.is another top priodty and Shawn has been working on a draft and a layout. I need some·a·dditionalinformation from Alberl:sons to put togethet the
rest. Shawn will update Sharepoint as necessaiy.
PTPN should be ready to move forward with its scanning solution. Will make contact in the first of the week.
Onfile ·is undergoing an addition, which will allow doctors to scan-in records directly instead of mailing them ·in.
DocView EMDS is ready for deployment
Investor Relations:
Dave reiterated that he is nearing completion on the Quarterly update to PGO. Shawn resigned a promissory note for $50,000.00 as a formality to Beru.· Stearns so
the can enter it. The original, Signed by RJ was lost.
Shawn cancelled the meeting on May 4u, of the Annual Shareholders Meeting due to delays in getting the financials complete. -We are still 6 weeks outin getting
the annual report filed with the state of California. A list of officers-will be updated to·reflect the changes in the management team. -In lieu of a May shareholders
meeting, Shawn will contact all of the known shareholders to·communicate the delays.
Tim was not at the meeting to advise the team of the status of cancelling RJ'.s contract. A resignation letter o:t termination letter was expected son,.e time ago.
According .to Tim's last update, RJ has agreed to sever his contract with American Medical File as of Dec 31, 2006. Shawn or Bob will follow up fo ensUl'e this is
the case. As a sticky·point, RJ still'has control of the ·banl< accounts, which we desperately need access to.
Opti'on 1: Empty out the account with the next payroll and open new back accounts. This would take 6 weeks or more to complete because the annual report has
not yet been filed 'with the state of California. Their ·tum-around time is very lengthy.
Option 2: Find out what kind of documentation Wells Fargo needs ·and fulfill their requirements for changing the signatures post-haste. We should be able to do
this as company ownership is not changing only the signing.authority.
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Minutes 4/1k/ 2007 continued ...
Record of Votes:
Action 'l: T11e Board agrees to i:atify the decision to ca1."1cel the contract of Ronald Joseph 'Dundas as acting CEO of American Medical File as of December 31, 2006.
l>oth RJ and American Medical File agree thal: Bu,! conb:actwas terminated as a business decision that RJ' s services are no longer needed. Tim will report back to
Lhe Board the filial amou11t AMF owes hih1, if any.

~
O·
0
0

a..
w

:c
AcHon 3: Bob Forgie will assist Shawn Bailey by approving budgets, projects and reporting during the transition period or until an employment contrt1Ct can be
d'rafted. Bob wiU also be a second signer on ·the Amedcan M~icaJ File bank accounts.
Because members of 1:he Board were 11otavailable during the meeting, please sign and,date,this document to·ratify l:he·decisions above
Signatures

Ti'm Gramatovich

bate._ _ _ _ _ _ _ _ _ __

Chairman

Ron Heller

Dave Desmond

Date_ _ _~ - - - - - - -

Bob Forgie

Date____________
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Minutes 4/12/2007 continued ...
Record of Votes:
Action 1: The Board agrees to ratify the decision to cancel the conb.'act of Ronald Joseph Dundas as acting CEO of Amel'ican .Medical File as of December 31, 2006. le
Both RJ and Ameiican Medical File agree that the contt·act was terminated as a business decision that RJ's services are 110 longer needed. Tim will report back to 8
0
the Board the final amount AMF owes llim, if any.
a.
w
Action 2: The Board agrees to promote Shawn Bailey to CEO of American Medical File and bestow all the rights and powers of the office including signing
authority on tl1e bank accounts, effective immediately. The Board will draft a letter outlining his responsibilities and limits to such authority at a later date.
Action 3: Bob Forgie will assist Shawn Bailey by approving budgets, projects and repo1·ting during the b.'ansition period or until an employment conb·actcan be
drafted. Bob will also be a second signe1• on the American Medical File ~ank accounts.
·

Because members of the Board were not available dw·ing the meeting, please sign ·and date this· document to ratify the decisions above
Signatures

Tim Gramatovich
Chairman

~--

y_--_/_l_·'_6_/_

Date___

.,....--~

Ron Heller

Dave Desmond

Date'-----------

Date_ _ _ _ _ _ _ _ _ __

Date

Lh~I&
d'~·~
r· 7
1
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Minutes 4/12/2007 continued ...
Reco1-d ofVotes:
Action 1: The Board agrees to ratify the decision to cancel the conh·act of Ronald Joseph Dundas as acting CEO of American Medical File as of December 31, 2006.
Both RJ and American Medical File agree that the conb·act was terminated as a business decision that RJ's se1vices are no longer needed. Tim will report back to ~
the Boai·d the final amount AMF owes him, if any.
g
a..
w
Action 2: The Board agrees to promote Shawn Bailey lo CEO of American Medical File and bestow all the rights and powers of the office including signing
:c
authority on the bank accounts, effective immediately. The Board will draft a letter outlining his responsibilities and limits to such authority at a later date.
Action 3: Bob Forgie will assist Shawn Bailey by approving budgets, projects and reporting during the transition period or until an employment contract can.be
drafted. Bob will also be a second signer on the American Medical File bank accounts.
Because members of the Board were not available during the meeting,·please sign and date this document to ratify the decisions above
SignatUl'es

Tim Gramatovich
Chairman

Ron.Heller

...

,·

. ·-··-k

Date._ _ _ _ _ _ _ _ _ __

r-· .(
1,... ,. __ .

Dave Desmond

Bob Forgie

Date..__ _ _ _ _ _ _ _ __

.•. .. \

'(,

J l l!

-:i-

:/·;1.t...·,
I., Id'
Date_·_~-'t ___
_ _ _' _ __
1

Date._ _ _ _ _ _ _ _ _ __
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CERTIFICATE OF AUTHORITY
.OF

'·

. ·,

AMERICAN MEPlqAL FILE, INC.
•. J

•

• . : :: : .

• ·.

. . :: .

. ': ~ -

. : FIie Number"C:194220·. ::..

·

....

..

/

. . 1 . . .- . .
.•
. 'i • •
.
,····
I, BEN .YSURSA, Sf39retary of ·state of the Stati of ldatio, hereby certify that an

~ff,~~

duly execut~d pursual'\\ to ~the provisions of the
.Idaho Business Corporation Act, has been receiv13d In thi.s
a~~ is found to
Applica~ion for Certificate ·of Authority,

conform to.law.

·

· ·,

v

ACCOROINGI, and

by vi~ua

~

·~· ~uth~y

...

~:2~:~J
1

law, I lssu~thlS

Certlflcate of A01~orily to transact busines~ iri this State·iir:icfattaoJi.'~ereto a duplloate of
the a·ppllcatfon for such certi.ficate~ ·· .
· · : · · · ·. :.:: ·/
'

)

.

•

.. .

.

.. .,.=/
.

l • .•
I

,,

.

..,:·

,/

Dated: April 2, 2012

..

...
.

.

• .

• -·•• :. ...
• •

,

,

.

:
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. •.

• ~: • • .,."'
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SECRETARY OF STATE

\
Exit.No.
Date
Name
M

I

,•

.

~

\

?

/

er-..1h#/e,

fflifj'parttng

....

,.

'•

HEP00105
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202

,(!~;,· ;.~ APPLICATION FOR CERTIFICATE
OF AUTHORITY (For Profit)

·:;.t·~~ :

{ltmructions on Back of Application)

The undersigned corporation applies tor a Certificate of Authority and states as follows:
1. The name of the corporation Is:

AMERICAN MEDI.GAL FILE, INC.
2. The name whieh It shall use in ldatio 1s. AMERICAN MEDICAL ~JLE. fNC.
3. ltis incorporated under the laws of: _CA_LI_FO_R_N_JA_ _ _ _ _ _ _ _ _ _ _ _ _ __
4. Its date of lnc~rporation is:

November 7, 2001

5. ihe address of Its prfncipal office Is·

6301 West_ ln~erchijngE! Lane, Boiee, ID 83709
I

e. The address lo which oorr~spondence should be addresseCl. lfdlfferetit from Item 5. ls:

I,
I

Lynn & O'Brien, LLP 1516 Chapala St., Santa Sar_bara. bA93101
Theslleetadd,essofitsreg!stere<lofficeinldahois:,
and its registered agent in Idaho at that ?tldress ,&:

6301 Westlr\terohange Lane, Bo~. ID 83709

_S_h....
~wn_W_.B_a_i!@+'Y:::-...--------i
I

8. The nam&$ and re$pective b~sl.ress addresses of its dir~tors and omckrs are:

Name

B~!ness MdNl$t!

Ron~ld Heuer

26 E Anapamu • Santa Sar_bara CA 93101

.

.

David Desmond

Director

26 ~Anepamu, san~ Batbara CA93101

Shawn W Bailey

President/CFO

6301 fntercha5)! L~·- Boise, ID 83709
I

Dated:

March 15, 2012

Stgmm,,a,
Typed Name:

~

H
.

.....

t.}

"

l C111tom~r ACCI

i

•

fj

,rt ,dtip: an,.pa,a ac.caar.1.

Se1;n1f!iy of ~tate U!oe only

Shawn W,;.il;

capsclty: President/ CFO
{rha 119'111r mcist &,a • rjil&()lqr

er 01 c"'"1 ol tM IIQ,POtrilta/1,/

HEP00106
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State of California
secretary of State
CERTIFICATE OF STATUS

ENTITY NAME:

AMEIUCAM MBD:tCAL ll'IJ;.B, INC.

FILE NUMBU:

C2383'714

FOBMA'l':CON DATE:

11/07/2001

Tl!?:B:
JURISDJ:C'l'XON:

DQMBSTZC CORl'ORAT~ON

STA'I'tJS; ·

ACTIVE (GOOD S'l'ANDING)

CALIPORHiiA

i, DEBRA BOWEN, secretary of St~te of the s~at~ of .California,
hereby cex:tify:
i

The records of this office illcilca.te . the entl. ty is· autho:ri:ecl to
exercise allot its powers, rights and priv~leg~s ill the State of
c.a1~fornia.
.
·
. ·

this offi.c~ regarding tJie financial
condition~ business ·activities or practices of the entity.

No information is av~ilable from.

. ·.

'

i

IN WITNfi!SS WH!ijUSOF., I execute this certif~cate

and affix the Great seal of the State of

California this daiY of March 22, 2012.

b,~~ .~
DEBRABQW.EN

Seemu,ar,-.
!

'NNS {REV fl'4X11)

HEP00107
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= ____,_ _ _ _ _ _ __

From: Shawn W. Bailey [Shawn.Bailey@onfile.com]

Sent: Wednesday, August 25, 2010 2:03 PM
To: Dave Desmond; Ron Heller

Subject: Board Meeting Minutes 20100419

Exh. No. /_"
Name

'2

~

Date

~,¥q~

M~~~ortl"6

1
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Minutes of the American Medical File Inc. Board of Directors Meeting
April 19-21, 2010.
The meeting opened at 1 p.m. with the following members in attendance Ron Heller,
Dave Desmond, Shawn Bailey, and Cheralee Snyder.
Ownership Update
Shawn Bailey reported on the status of the current shareholder registry and capital
structure of the company. Shawn reported that the capital structure the company was
made up of common stock shareholders, long-term notes secured by warrants and only 2
unsecured notes. At this time American Medical File reports the total number of
common shares to be 10,895,000 and the total consideration given for such stock at
$1,735,000.
The total number warrants is 5,379,704 for a total investment of $8,177,000. Shawn also
noted that all shareholders and lean holders information was correct except in the case of
Peritus Asset Management is the accounting firm has not yet updated the total investment
during the 2009 fiscal year. Shawn reported that American Medical File, Inc. is currently
approved for a total of 20 million shares as of their last report to the California Secretary
of State. Common stock and warrants combined comes to 16,274,704 shares.
Appropriate updates to the shareholder registry will be made available within two weeks
after company compensation and stock incentive plans have been approved and after
adjustments to Peritus Asset Management investment records has been completed.
Attached, please find the updated loan calculations in interest through December 31,
2009. Shawn also confirmed that all of this information has been updated in a companies
books and is accurately reflected in all financial reports.
Compensation for Board Members
Ron and Dave have been active in functioning board members of American Medical File,
Inc. since the dissolution of the PGO fund, specifically since April 12, 2008. Previously,
shareholders approved incentive stock for active board members but failed to provide an
amount or rate upon what rate they would be paid. Upon providing proof of proxy for
majority of American medical file shareholders, it was decided that a fair and equitable
distribution of stock in the amount of 100,000 shares per year per director would be
appropriate given their level of active participation.
Officer Compensation
Shawn Bailey has been an employee of American medical file since January l, 2006 as
the Vice President of product development. At that time Shawn was awarded 500,000
shares to be vested over a three-year period as a member of the executive team.
However, Shawn took over the role of CEO and president on April 16, 2007 and has been
working as and at will employee since the expiration of that contract. It was decided that

000190

Shawn should receive a new employment contract with the following compensation
terms. It was decided, starting on April 1, 2009 Shawn should receive an additional
1,500,000 shares to be vested over three years. It was also decided that upon the signing
of a major insurance group that Shawn's annual salary should be increased from
$110,000 a year to $150,000 a year.
Employee Compensation Program
Given the nature of signing a large contract within the upcoming months the board
recognizes the need for an employee compensation program. However at this time the
discussion was tabled in favor of providing an incentive program to American medical
files only full-time employee Cheralee Snycler. It was decided that Shawn Bailey would
be able to offer an increase in compensation as soon as on file could sign a major contract
with a large insurance carrier. Regardless Shawn would offer a stock incentive program
of not more than 5000 shares beginning on Cheralee's employment anniversary.
Review of company finance reports
This item was tabled in the interest of time. Charlie will review company finances on a
regular basis with the board twice a month on the phone.
The meeting adjourned at 5 p.m.
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10:23AM
08/13/15
Accrual Basis

Peritus I Asset Management, LLC

Transaction Detail by Account
January 2004 through December 2014
Date

Memo

Original Amount

Adjusted Amount

Balance

Loan-AMF
08/04/2008

080408 Loan to American Medlcal FIie

10,000.00

10,000.00

09/16/2008

091608 Loan lo American Medical File

10,000.00

10,000.00

20,000.00

10/07/2008

100708 Loan to American Medical FIie

6,500.00

6,500.00

26,500.00

10/1512008

101508 Loan to American Medical File

3,500.00

3,500.00

30,000.00

11/10/2008

111008 Loan to American Medical File

5,000.00

5,000.00

35,000.00

12/04/2008

120408 Loan to American Medical File

15,000.00

15,000.00

50,000.00
55,000.00

Sub Total:

10,000.00

50,000.00

02/04/2009

020409 loan to American Medical File

5,000.00

5,000.00

03/26/2009

032609 Loan to American Medical File

7,850.00

7,850.00

62,850.00

06/19/2009

061909 Loan to American Medical File

10,000.00

10,000.00

72,850.00

07/02/2009

070209 Loan to American Medical FIie

25,000.00

25,000.00

97,850.00

07/17/2009

071609 Loan to American Medical FIie

5,000.00

5,000.00

102,850.00

07/28/2009

072809 Loan to American Medical File

10,000.00

10,000.00

112,850.00

08/04/2009

080409 Loan to American Medical FIie

15,000.00

15,000.00

127,850.00

08/13/2009

081309 Loan to American Medical File

5,000.00

5,000.00

132,850.00

08/31/2009

083109 Loan to American Medical File

13,500.00

13,500.00

146,350.00

09/17/2009

081509 Loan to American Medical File

8,000.00

8,000.00

154,350.00

10/06/2009

100509 Loan to American Medical FIie

11,500.00

11,500.00

165,850.00

10/14/2009

101409 Loan to American Medical File

5,000.00

5,000.00

170,850.00

10/29/2009

102909 Loan to American Medical File

5,000.00

5,000.00

175,850.00

11/02/2009

110209 Loan to American Medical F~e

3,500.00

3,500.00

179,350.00

11/05/2009

110509 Loan to American Medical File

9,000.00

9,000.00

188,350.00
198,850.00

11/12/2009

111509 Loan to American Medical File

10,500.00

10,500.00

11/30/2009

113009 Loan to American Medical File

24,000.00

24,000.00

222,850.00

12/15/2009

121509 Loan to American Medical File

19,000.00

19,000.00

241,850.00

12/31/2009

123109 Loan to American Medical File

15,000.00

15,000.00

256,850.00
262,350.00

Sub Total:

206,850.00

01/15/2010

01151 OLoan to American Medical File

5,500.00

5,500.00

01/29/2010

012910 Loan to American Medical File

19,000.00

19,000.DD

281,350.00

02/16/2010

021610 Loan to American Medical File

6,000.00

6,000.00

287,350.00

03/15/2010

031510 Loan to American Medical File

22,000.00

22,000.00

309,350.00

03/31/2010

03311 o Loan to American Medical File

10,000.00

10,000.00

319,350.00

Page 1 of3
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10:23AM
08/13/15

Peritus I Asset Management, LLC

Transaction Detail by Account

Accrual Basis

January 2004 through December 2014
Date

Memo

Origlnal Amount

Adjusted Amount

Balance

04/15/2010

041510 Loan to American Medical File

10,000.00

10,000.00

329,350.00

04/28/2010

042810 Loan to American Medical File

12,000.00

12,000.00

341,350.00

04/30/2010

043010 Loan to American Medical FIie

10,000.00

10,000.00

351,350.00

05/15/2010

051510 Loan to American Medical File

12,000.00

12,000.00

363,350.00

05/18/2010

051810 Loan to American Medical File

11,000.00

11,000.00

374,350.00

05/31/2010

05311 O Loan to American Medical FIie

16,000.00

16,000.00

390,350.00

06/07/2010

060710 Loan to American Medical File

15,000.00

15,000.00

405,350.00

06/30/2010

063010 Loan to American Medical File

9,000.00

9,000.00

414,350.00

07/15/2010

071510 Loan to American Medical File

8,000.00

8,000.00

422,350.00

OB/15/2010

081510 Loan to American Medical File

8,000.00

8,000.00

430,350.00

08/20/2010

082010 Loan to American Medical File

11,000.00

11,000.00

441,350.00
450,850.00

09/03/2010

09031 O Loan to American Medical File

9,500.00

9,500.00

09/16/2010

09161 O Loan to American Medical FIie

10,500.00

10,500.00

461,350.00

09/30/2010

093010 Loan to American Medical File

8,500.00

8,500.00

469,850.00

10/15/2010

101510 Loan to American Medical File

8,500.00

8,500.00

478,350.00

10/31/2010

10311 O Loan to American Medical File

6,000.00

6,000.00

484,350.00

11/04(2010

110410 Loan to American Medical Flle

13,000.00

13,000.00

497,350.00

11/15/2010

111510 Loan to American Medical File

5,000.00

5,000.00

502,350.00

11/19/2010

11191 O Loan to American Medical File

2,000.00

2,000.00

504,350.00

11/23/2010

11231 O Loan to American Medical File

47,000.00

47,000.00

551,350.00

12/08/2010

120810 Loan to American Medical File

11,000.00

11,000.00

562,350.00

12/30/2010

123010 Loan to American Medical File

25,000.00

25,000.00

587,350.00

Sub Total:

330,500.00

01/13/2011

01131 O Loan to American Medical FIie

11,000.00

11,000.00

598,350.00

01/19/2011

01191 O Loan to American Medical File

11,000.00

11,000.00

609,350.00

01/31/2011

01311 O Loan to American Medical File

12,000.00

12,000.00

621,350.00

02/07/2011

020711 Loan t9 American Medical File.

4,000.00

4,000.00

625,350.00

02/18/2011

021811 Loan to American Medical FIie.

1,200.00

1,200.00

626,550.00

02/23/2011

022311 Loan to American Medical File.

11,000.00

11,000.00

637,550.00

02/28/2011

022811 Loan to American Medical File.

10,000.00

10,000.00

647,550.00

03/09/2011

030911 Loan to American Medical File.

25,800.00

25,800.00

673,350.00

03/2!:i/2o11

032511 Loan to American Medical File.

21,000.00

21,000.00

694,350.00

04/15(2011

041511 Loan to American Medical File.

21,000.00

21,000.00

715,350.00
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Peritus I Asset Management, LLC

08/13/15
Accrual Basis

Transaction Detail by Account.
January 2004 through December 2014
Date

Original Amount

Memo

Ad)usted Amount

Balance

04/29/2011

042911 Loan to American Medical File.

14,000.00

14,000.00

729,850.00

05/13/2011

051811 Loan lo American Medical File.

84,000.00

· 84,000.00

763,850.00

05/26/2011

052611 Loan to American Medical File.

22,000.00

22,000.00

785,350.00

06/15/2011

061511 Loan to American Medical File.

5,500.00

5,500.00

790,850.00

06/28/2011

062811 Loan to American Medical File.

14,500.00

14,500.00

805,850.00

06/80/2011

063011 Loan to American Medical File.

11,000.00

11,000.00

816,350.00

07/21/2011

072111 Loan to American Medical File.

23,000.00

23,000.00

889,850.00

08/02/2011

080211 Loan lo American Medical File.

6,000.00

6,000.00

845,850.00

·6,000.00

·6,000.00

889,850.00

3,000.00

3,000.00

842,850.00

08/15/2011

081511 Repayment of Loan to American Medical File.

09/18/2011

091811 Loan lo American Medical File.
Sub Total:

255,000.00

Total:

842,350.00
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From: Shawn W. Bailey [mailto:Shawn.Bailey@onfile.com]
Sent: Monday, December 15, 2008 4:32 PM
To: Dave Desmond; Tim Gramatovich; Ron Heller
Subject: Business Plan 20081215 v2.doc
The first draft of the business plan is complete and ready for your review. Paula is starting spell checking while I figure
out how to get the sales projections to import correctly into section 8. Dave and I will have a discussion around
directors and advisors.
Please have a read and tell me your thoughts
Shawn
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v
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FORWARD
Dr. Cartier was completing another long day at his clinic when he received the test results for Kara Jones. The
blood work results were very disturbing; he feared the worst - ovarian cancer ... and only 28 years-old. Further
tests and treatment should start immediately. After making notes in Kara's medical file, he picked up the
phone to make a very difficult phone call.
That evening Kara was feeling good. She was cleaning up the kitchen after dinner while her husband, John,
went to work out at the gym. When she hung up the phone after talking with Dr. Cartier, she was devastated.
She couldn't believe this could be happening to her - she felt helpless. She was so stunned she hadn't even
known what questions to ask Dr. Cartier.
The next morning found Kara and John searching the internet for answers. It seemed to be the best place to
learn more about her diagnosis, but they couldn't be sure what they were reading was even relevant to their
circumstance.
"If only we had more information from Dr; Cartier's report. If only we could see the test results, or somehow
ha~e access to more specific information," they said.
The next day, Dr. Cartier was preparing Kara's referral to local oncologist, Dr. Freedman. He realized that
having been Kara's 08-GYN for the past six years and delivering both her children, her chart contained at
least 100 pages, mostly unrelated to her current diagnosis. The office was especially busy that day and he
wished there was an easier way of transferring her medical records. He felt that Dr. Freeman should at least
have access to her most recent health issues and annual exams. He wrote his instructions on a Post-it™ note,
stuck it to the front of the chart and placed it on top of a large pile of paperwork for his staff to process.
Kara's first meeting with Dr. Freedman proved frustrating for them both. No one was sure whether they had
received or misfiled Kara's file, but it was nowhere to be found. Dr. Freedman did not have all the information
on Kara's case he needed and without her specific medical information, he had no choice but to order a whole
new round of blood work and exams. For Kara and John it seemed they were starting from square one. As if
the diagnosis of cancer wasn't painful enough, the process to begin treating and hopefully curing it was only
adding to the pain.
·
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1.

Executive Summary

1.1

Business Opportunity
Last year the American health care system reported approximately 877 million visits to doctor's offices,
hospitals and clinics. The. average patient visits the doctor 2.4 times per year and has medical records
at more than 5 offices. As baby boomers retire, health care utilization is quickly outpacing the
industry's ability to provide satisfactory levels of customer service and quality care. As escalating
demand for services are stretching the $2.3 Trillion industry to the limits, patients are demanding
greater access to their health information and online services from an industry that is horribly out of
date from a servicing perspective. Patient data is strewn across multiple providers and cannot be
easily shared. Continual and ever increasing downward pressure from insurance reimbursements are
forcing practices to find innovative ways to stay in business and deliver quality health care services.
Doctors are having to learn the art of business at the sacrifice of their core practice of medicine and
they aren't getting paid for it.

1.2

American Medical File's Solution
Personal Health Record (PHR) systems have emerged as a superior technology for gathering medical
information into a consolidated and secure location where patients can read and understand their
medical conditions, become an integral partner in their care and share critical health information with
their doctors when its needed most. Patients report that having access to their own medical
information:
•
•
•
•

Is more important than quality of care (76%).
Believe their quality of care would improve (70%).
Would prevent medical mistakes (65%).
Is more likely to select a physician who offered PHRs, over one that didn't.

Physicians who offer PHRs to their patients:
•
•
•

Are less likely to get sued for malpractice in the event of a mistake.
Experience better patient retention and higher revenue and profits due to efficiency gains.
Experience a total reduction of customer service calls of up to 35%.

American Medical File's PHR Solution (OnFile.com) leapfrogs other PHR technologies with significant
competitive advantages
• Competing products require that physician offices have made significant investments into Electronic
Medical Record (EMR) technology or uses outdated faxing technology to gather their records.
Onfile.com allows physicians to use a private and secure portal and turnkey hardware and
software to move paper-based records into the patient profile without the risk of faxing. Faxing
documents is due to be banned by recent changes to HIPAA as they are unprotected from wire
tapping. Medical Records are often routed to the wrong fax number that results in the release of
protected health information to the public. Additionally, OnFile.com uses the latest technology to
connect to nearly any EMR system in production today.
• Competing PH Rs create patient entitlement programs that are financially supported by the practice.
Although OnFile.com may be licensed in this way, our PHR creates opportunity for the practice to
make money by selling the service directly to their patients. The doctors are transformed into sales
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agents and have incentive to get their patient records converted to the electronic format
immediately. Both patient and doctor benefit from this structure and approach which is unique to
OnFile. OnFile.com does not qualify as a Designated Health Service as defined by STARK II
regulations and allows us to be completely HIPAA compliant, secure and scalable. American
Medical File, Inc. does all the heavy lifting in terms of implementation and surpasses all other
competing services in terms of ROI and time to market.
·
1.3

Market Opportunity
Some 812,000 Licensed physicians see approximately 320 million Americans every year with 877
million encounters. A total of 42 million Americans did not seek health care services this year. As
OnFile.com is marketed through multiple sales channels, customers will have a variety of options by
which to adopt the program. The total U.S. market for Personal Health Records by specialty is:

Total Market

Care
Prim
- Family Medicine
- Internal Medicine
- Obstetrics and Gynecology
- Pediatrics
- Psychiatry
- Surgical specialties, selected
-All Other

Share
12.3%

15.0%
5.5%
7.5%
5.1%

10.8%
38.5%

Gumm
Total
Share
100,094
12.3%
27.3%
122,066
32.8% · 44,757
61,033
40.3%
41,502
45.4%
87,887
56.2%
313,301
94.7%

Average
Panel
1515
792
389
778
200
1444
390

Estimated
. Encounters
151,642,410
96,676,272
17,410,473
47,483,674
8,300,400
126,908,828
122,187,390

Estimated
Patients
63,184,338
40,281,780
7,254,364
19,784,864
3,458,500
52,878,678
50,911,413

570,609,447

237,753,936

'$
$
$
$
$
$
$

Total Market
7,582,120,500
4,833,813,600
870,523,650
2,374,183,700
415,020,000
6,345,441,400
6,109,369,500

$ 11,887,696,813

Customers and Sales Channels
By definition, a PHR is a universally accessible, layperson comprehensible, lifelong tool for managing
relevant health information, promoting health maintenance and assisting with chronic disease
management. Therefore, the ePHR is owned, managed, and shared by the individual or his or her
legal proxy(s) and mus~ be secure to protect the privacy and confidentiality of the health information it
contains. OnFile.com customer's sales channels and purchasing decision influencers include:
•
•
•

Licensed Health Care Providers: market, sell or recommend On File.com directly to their patients.
Employer Groups: who provide medical benefits and encourage patients to become more engaged
in their care and offer incentives for employees who participate in health and wellness programs.
Insurance Providers: will most likely purchase On File.com as a licensed partner and offer our PHR
to their customers.

Adoption
Medical industry stakeholders are actively pursuing PHR programs. Recent activity includes
•
•
•
•

Kaiser Permanente completing a custom solution for their entire patient population.
Blue Cross and Blue Shield associations announcing collaboration on a PHR to deliver claims
related data to their customers.
Cleveland Clinic beta testing the new Microsoft Health Vault vertical search technology.
WalMart releasing an insurance-based PHR to communicate claims information.
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1.4

Development & Distribution Strategy
American Medical File is pursuing a highly efficient R&D and distribution strategy. Trade Secrets and
the related teGhnology and product design are controlled by American Medical File and development is
contracted to SixDay Technology, an Idaho-based company. SixDay has 20 years experience in hightech integration solutions, the principles of which have close ties and contractual exclusivity to
American Medical File. Distribution and sales is handled by qualified resellers who have current
relationships and a proven track record with multiple medical related products in the marketplace.
American Medical File has launched its sales channel efforts by pursing supply chain and channel
partner relationships throughout the United States and Canada. This viral approach has netted our first
retail partners and medical providers who are currently in the process of integration and product launch.
American Medical File, Inc. currently has 45 partners from California to Chicago with customers in
California and New York. The following is a summary chart of our projected sales and revenues:

1.5

Financial Projections
OnFile.com has been available to the public since November 6, 2007 and has been available to
medical providers since Novemb~r 6, 2008. Proforma financial projections for 2009 and the first 3
years of sales are as follows:
2009

I

2010

I

Sales (units)
Revenue

1,113
$15,443,507

2,568
$34,307,550

COGS

$ 8,880,016

$19,726,841

2011
4,971
$ 74,578,805
$ 42,882,812

Net Revenue
Gross Margin

$ 6,563,490
43%

$14,580,708

$ 31,695,992

43%

43%

These projections reflect a total of 4971 accounts through 2011 and represents a 2.1 % market
penetration of the United States PHR market. International sales, while anticipated, are not included.
1.6

Capital Requirements
All initial development is complete as the system in market ready. Additional R&D will be funded
through operations as customer requirements and software customization is added to the platform.
to drive sales and marketing efforts, apply
American Medical File is seeking $
for Industry certifications, hire 1 product manager, 1 program manager and 5 sales and support
professionals, continue IT support, and fund a comprehensive 2009 market launch.
•
•
•

1.7

Offering = put data here
Security = put data here
Pre-Money Valuation = put data here

Management Team
The management team at American Medical File includes executives with deep experience, dedication
and creativity in medical IT consulting, small business creation and operation, product development,
and marketing. The team includes Shawn Bailey, CEO, formally of Saint Alphonsus Regional Medical
Center, Trinity Health, and Andrew Hanson, Enterprise Architect, formally of Micron Technology, US Air
Force, Ruth Wagner, Marketing, formally of Saint Alphonsus & Peace Health, and a contract National
Account Executive, Pratt Matthews, is assisting with channel partner management. An experienced VP
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of Finance as well as a VP of Operations will need to be added to the American Medical File
management team.
1....8._Long-Term Positipning of the Company
{Ame~!t~~-~aicru·FiTefil?.~J?.~,.2.oi9it~~ftlree~,~~~e~J~~l?_~i~~~-s.-~:~~--~ Our
technology allows us to go 1ntp markets where are competitors can't. American Mechcal File expects to
pursue contracts and lead with our turnkey scanning software that insures rapid adoption among
providers, who will be paid for their participation. The On File Partner program allows us to gain local
sales and support representative~ flation-wide in a short period of time. While this is a bold operational
strategy, we understand that national and multi·n·ational companies are actively monitoring and
pursuing successful ventures in our space a.nd will be prepared to evaluate promising opportunities.
Our time to act is.now! Changes in the economic landscape gives Onfile,com a competitive edge as
we are picking up experienced sales partners who are losing their jobs and approaching the market
with additional revenue generating ideas. Patients, looking to manage their own health care and cut
medi<;:al expenses will participate in record numbers. And it is becoming abundantly clear that as
doctors see a·nd understand the model we have developed fot profit sharing they too will be joining our
team as either referral agents for full blown ISO's selling Into their own field as only a true client of our
solution can.
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Company Overview
American Medical File Inc. (AMF) was founded in Ventura, CA in November, 2004. Under the brand
"OnFile™", the company developed a Personal Health Record (PHR) designed to empower patients
who want to centralize, manage and store all of their personal health information in a secure data vault
that could be accessed from anywhere via the World-Wide Web. One year later, AMF began a beta
program with 4,000 patients from Saint Alphonsus Regional Medical Center, an integrated health care
provider in Boise, ID. AMF also tested a direct a,dvertising campaign that yiE;llded an additional 61500
patients from across the country.
During that time, AMF also developed and tested a national ad campaign. The primary marketing
responsibility had been outsourced to Foot Cone & Belding who, in turn, outsourced certain
.components of its mandate. Foot Cone & BeldirJg f'FCB", now known as praftFCB), is a top-ranking
international advertising agency that provides turn-key planning, creative development, public relations
and media services. FCB clients include Kraft, JP Morgan, Taco Bell, Blue Cross and Hilton Honors.
AMF has full production TV commercials, infon,ercicl,ls, brochures, direct mail, and other collateral
developed for the project. All told, our marketing assets represent approximately $1.2 million dollars in
investment.

3.

Product Description

3.1

Overview
£~Filen~~n~nl,i~.M~l..~L~J!9.!"~~~t9~tore_crit!,i;~I.-J!1.~Lc~t::!IJ!8~!29.;;.'!i.g!Q~~~es
of actual medical records, test results and advance health directives online in a f:)asswqrd;protected
~ccounPinfc?r'niiiforfstorea~~pe7;ona1Tc2&:;'nt'i~a1~ayt1~t.iiolifiITT~~er'' an-dto'
"·"auth~zed meqical personnel using any internet web browser. OnFile™ is currently the 'Only service
that allows consumers to store copies of actual medical records (i.e. physidan notes, EKGs, X-rays,
etc.) a~d other physical chart documents in a personal online account while providing superior
integration among provider systems. Convenient "instant'' acce·ss ·to this information can play a vital
role in preventing medical errors and misdiagnosis, especially in emergency situations. We also see
much higher levels of customer satisfaction a.nd patient engagement.
The .concept of a Personal Health Record is pretty basic. "An electronic application through which an
individual can access, manage, and share his his/her health information, and that of others for whom
he/she is auth.orized, in a private, secure, and confidential environment. More spi,cifically, a PHR is a
subset ,of a patient Electronic Health Record that is owned and controlled by the patient.

3.2

OnFile Characteristics
PHR's are not new. They have been a.round since the year 2000. However, their adoptidn has been
hampered because connections to required health systems have been unavailable. 70% of all doctors
in the U.S and 96% of practices with 5 or fewer doctors are still use paper-based medical reco'rds.
Traditionally, this means the ab.ility to create a meaningful elei:tronic relationship between the doctor
and their patients is impossible. OnFile has overcome this challenge through the use of high-speed
scanning technology that oan be put into the office at a fraction of the cost of other systems and has
also developed. proprietary integration technoiogy that connects to virtually any EMA vendor.
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One of the principle distinguishing factors of a PHR is how it is delivered to the patient. Patients can
choose among paper-bases filing systems, PC-based software, Internet-Based Services, and portable
storage devices. OnFile is an Internet-bases service, because it is the most scalable and complete
solution for meeting PHR standards developed by the American College of Medical Informatics. OnFile
is designed to:
•
•
•
•
•

Include as much relevant data as possible over the individuals lifetime from multiple sources,
including health care facilities
Interconnect to as many health systems as possible, such as hospitals, physician practices and
insurance companies
Support both high-tech and low-tech integration strategies
Accept both subjective and objective data
Be simple to understand

Going way beyond the level of service as our competitors, we see OnFile becoming an important
communication and clinical for patients a~d providers.
3.3

3.4

Three specific technologies
•

On File DocView Electronic Document Management System - allows practices to digitize all of their
medical records into electronic form, archive important financial documents, Explanation of Benefit
forms and converts paper EMS 1500 and UB-04's into EDI 837 billing transactions.

•

OnFile Personal Health Record - Already explained above is similar to online personal banking,
except for medical information.

•

The OnFile SelectHealth Continuity of Care Document (CCD) - This new technology allows OnFile
to receive regular and periodic updates of a patients most critical health information from their
insurance company to ensure that the Continuity of Care exists for patients who relocate, change
jobs or switches providers.

Protections and Regulatory Considerations
The concept of a Personal Health Record is not new nor unique enough for patents; however, the
underlying core technology is. We have chosen to protect this technology under agreement as a trade
secret as OnFile is marketed as a "software as a service" model it is not publically available for sale or
distribution. Competitors have extremely restricted access to source code and therefore lack the ability
for reverse engineering. We have further chosen to use Service Oriented Architecture that allows
OnFile and its related technologies to operate in the internet cloud without exposing any of the core
technology.
American Medical File will require patents as we create and distribute connectors to our software. Also,
any change to the application and/or distribution of the core technology will warrant exclusive rights to

commercialize.
4. Sales and Marketing
This section provides a high-level overview of Onfile.com's go-to-market strategy and tactics.
Significantly more information will be provided in the Marketing Plan.
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4.1 Market Definition and Validation
Market Size
According the American Medical Association there are 814,000 licensed physicians in the US who
see approximately 320 million patients each year. This equates to 877 million patient encounters
annually. Yet fewer than one in four of the nation's doctors have started using electronic health
records. The Annals of Internal Medicine estimate that the medical industry will spend
approximately $3908 to implement Electronic Medical Records for every doctor in the country and
cost over $508 a year to maintain.
Bringing patient records into the 21st century is crucial to improving care, reducing errors and
containing health care costs. The slow adoption of the technology is mainly based on economics.
Most doctors in private practice, especially those in small practices, lack the financial incentive to
invest in computerized records. A report, published online in The New England Journal of Medicine
(June, 2008) found that electronic records were used in less than 9 percent of small offices with one
to three doctors, where nearly half of thE;? country's doctors practice medicine.
President Elect Barack Obama has included $508 for EMR technology in his 2009 budget.
Additionally, American Medical File has found a way to create value for physicians who adopt our
system as we provide strong financial incentives and involve the patient in their care.
Customer Segmentation
On File.com is available to any consumer or consumer group who wishes to centralize, store and
manage their most critical health information. OnFile is sold or licensed through two separate and
distinct models:
Consumer Model - end users purchase the OnFile service from an OnFile partner.
Capitation Model - organizations may offer the On File service free of charge or as part of a
bundled package and pay a discounted capitated rate based on total
membership.
Target segments include employer groups, hospitals, physician practices, insurance providers,
government agencies and more. Each model can be branded for the client through private label or
co-branding opportunities.
4.2 Many competing products require that physician practices to make significant investments in Electronic
Medical Record (EMR) technology or use outdated faxing technology to gather their records. Faxing
medical documents is due to be banned by recent changes to HIPAA as they are unprotected from wire
tapping. Medical records are often routed to the wrong fax number that results in the release of
protected health information to the public.
Several businesses in the U.S. have developed a variety of personal health records models that are
being implemented in various formats around the country. Most of these competing PHRs create
patient entitlement programs that are financially supported by the medical practice or rely on
government grants and multi-stakeholder consortiums to implement. This process is intensely political
and creates a business model that is almost impossible to sustain.
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CapMed, a division of Bio-Imaging Technologies, Inc., focuses on interactive personal health
management solutions for the hospitals/health. systems, Insurers and employers and pharmaceutical
companies.
Athena Health and WebMD are Web-based service organization that bundle electronic health record
services with online physician billing and practice management services.
Big technology companies, like Microsoft and Google, have recently begun services that offer
consumer-controlled personal health records over the Web, which store consumer data in the
companies' data centers. These consumer-controlled health records are intended to link up and
exchange information with electronic patient records in doctors' offices and hospitals.
4.3 Go-to-Market Strategy
Product Attributes
American Medical File's PHR Solution (OnFile.com) leapfrogs other PHR technologies with significant ·
competitive advantages:
OnFile.com gives physician offices a turnkey hardware and software solution to move paper-based and
electronic medical records into the patient profile without the risk of faxing. It supports informed
decision-making, improved peer to peer communication, streamline workflow and improves patient
satisfaction. Many primary care physicians struggle to track down results from subspecialty consultative
services and often must rely upon a patient's recollection of an encounter and review of newly
prescribed medications to infer the opinion of the consultant. Similarly consultants would easily be able
to identify the referring physician whereby additional pertinent information might be requested, case
discussions ensue, or follow-up plans agreed upon
On File.com PHRs create opportunity for the medical practice to make money by selling the service
directly to their patients. The doctors are transformed into sales agents and have incentive to get their
patient records converted to the electronic format immediately. Both patient and doctor benefit from
this structured approach which is unique to OnFile. OnFile.com does not qualify as a Designated
Health Service as defined by STARK 11 regulations and therefore is not subject to anti-kickback
legislation. It also allmys the OnFile Service to be completely HIPAA compliant, secure and scalable.
American Medical File, Inc. does all the heavy lifting in terms of implementation and surpasses all other
competing services in terms of ROI and time to market.
OnFile.com uses the latest technology to connect with nearly all EMR system in production today.
For patients, access to an electronic network system helps reduce wait times, increases patient safety,
eliminates the need to provide the same information repeatedly, and increases satisfaction with the
overall health care experience. Patients presenting to out-of-network health organizations or
emergency rooms access to their health information and can better communicate current medications,
existing conditions, and accurate emergency contacts in an emergent situation.
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Sales and Distribution Channels
American Medical File has developed a system for developing strong national sales representation,
decision support and market influence. OnFile will be distributed to consumers through three primary
sales channels:
•
•

Licensed Health Care Providers - market, sell or recommend On File.com directly to their patients
Employer Groups - who provide medical benefits and encourage patients to become more
engaged in their care and offer incentives for employees who participate in health and wellness
programs.
Insurance Companies - will most likely purchase On File.com as a licensed partner and offer our
PHR to their customers for free or at a significantly reduced price.

•

Purchasing decisions will be influenced by:
OnFile Channel Partners - OnFile's distribution plan includes local sales and support
representatives who reap financial rewards for creating opportunity in the marketplace.
Associations and non-profits - Local chapters of organizations such as the American Cancer
Society, American Heart Association can be engaged to provide awareness and influence to
patients.

•
•

American Medical File has included commission structures for channel partners, associations, health
care providers, retail partners and web affiliates in its financial planning.
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American Medical File will focus its launch in the U.S. market, but international sales will be pursued.
International sales and distribution are not included in the financial forecasts presented within this
·
business plan.
Placement & Promotion
Reaching doctors and medical group managers is paramount to the success of the OnFile promotional
strategy. American Medical File will advertise in trade journals and heavily promote the company
through public relations opportunities. Central to the promotion strategy is to be at health care
conferences and trade shows on the state and national level to recruit channel partners and care
providers.
·
American Medical File's first medical provider, Dr Mark Rubin, has signed a'contract with American
Medical File to distribute OnFile to his patients. American Medical File will create and distribute his
case study to validate actual deployments. He already anticipates cutting his practice back to three and
a half days a week to allow more time to market OnFile to other physicians in the Phoenix area. Others
will follow, providing adoption rates can be sustained at 30% for better.
Pricing
The elastic range that consumers will pay for the PHR has not yet been established. Competitors may
price their service from free to several hundred dollars a year. Some charge setup fees and others do
not. Additionally, some medical providers charge fees of up to $2.00 / page for patients who want a
copy of their records. These are costs that must be passed on to the consumer.
American Medical File's goal is to set a standard within the industry as participating providers will
charge $100.00 / year for the On File PHR and will receive a commission for every sale. Distributing the
PHR through the doctors office eliminates the extra charges they would charge to the patient as On File
tethers itself directly to the doctors medical records system. American Medical File is pursuing a
market penetration strategy in this price range and is currently the only vendor with a broad partnership
strategy. Fast penetration is extremely important in the physician office segment as their alternatives
are limited and the likely hood that satisfied physicians will recommend us to their colleagues.
Operationally, the On File system is a fixed cost product with very little variable costs attached to each
account. Similar to other media services, specific number of servers and bandwidth will allow usage to
grow at an exceptional rate before hardware and connectivity upgrades takes it to a new level. Each
time costs associated with infrastructure upgrades are doubled, capacity for customers experiences
exponential growth, within limits. Variable costs include commissions and the production of the
welcome packet and medical access cards.
Sales Cycle
Given the risk adverse nature of the medical industry, their co-dependence on regulation, and the
intensely bureaucratic administration model American Medical File, cannot get caught in situations that
require multi-~takeholder buy-in. Although many benefits are awarded to vendors who stick with one to
three year sales cycles on regional levels, these types of contracts represent a homerun approach that
risks the company's stability. Therefore, a sales strategy was developed that overcomes these risks
and removes objections about cost. Our expected sales cycle with Doctors is 2-3 months with varying
implementation schedules depending on requirements.
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Software Development & Distribution
American Medical Fil~ has created a formal distribution strategy for reaching maximum market
penetration and revenue in the shortest amount of time possible. Introducing the OnFile Partner
Program.

5.1 Core Technology Development
All On File applications are developed using Microsoft.NET technologies and continue to evolve as new
generation software. Our second release in November, 2007 is the public Web site www.onfile.com
and continues as the public face for patient interaction. By April 2008, we delivered version 1 of the
partner program wherein advanced Customer Relationship Management features enhance our ability to
register, evaluate and activate new partners into our sales channel.
In April, American Medical File landed our first major contract with the New York Presbyterian
SelectHealth program and is the first of many medical systems to be integrated into our platform. This
new partnership provides the first proof of concept and shows that On File is perfectly capable of
ha!'}dling high volume, large system integrations. Although i.n a pilot until August 2009, New York State
Medicaid has given the approval of 30,000 users to be added to the system.
The OnFile Core remains a work in progress as customers request enhancements and customizations;
however, the system is market ready. The system is currently passing final validation by NYP
SelectHealth with a go-live date set for January 5th, 2009.
In December 2008, OnFile was selected as the PHR of choice for the Arizona Center for Pain Relief.
This news is significant as Dr Rubin's clinic is the first outpatient customer and has agreed to be our
showcase installation. He is also cutting back his practice to 3.5 days a week so he can resell On File
to other practices in the .area. We believe this contract to be worth about $350,000 to OnFile, annually.
5.2 Connections to OnFile
OnFile is aggressively pursuing physicians who are currently utilizing EMR technology in their practice.
Each new contract brings with it the task of writing connectors to the On File Core Technology. For
instance, The Arizona Center for Pain Relief is currently using Misys and has agreed to facilitate a
relatio~ship with them and OnFile. Once this connector is complete and deployed we will have gained
access to over 6,000 physician practices in the U.S. that use Misys technology. Therefore, it is
paramount that funding for OnFile includes the ability to write new interfaces when necessary.
This is~ very aggressive approach, in terms of market readiness and deployment as each time we gain
a new practice, they sell a significant number of patients, who then recommend us to other physicians.
5.3 Delivery, Training a~d Customer Support
Each new contract can be implement quickly and cheaply, provided we have an co11nections written to
the EMR system or if the doctor is paper-based and wants to use the DocView system to start scanning
their records. Timelines can be impacted by the EMR vender, but as far as our work, each client can
be fully operational within 1 calendar month.
Training is delivered via GoToMeeting and can be quickly converted to an on-demand format. Training
takes only about 30 minutes and can be delivered as many times as necessary since we schedule
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standard training dates and times where up to 100 people can join at one time. If additional hands-on
training is necessary, our local channel partners can facilitate their needs.
We have designed our DocView scanning software to be absolutely turn-key. All of the hardware and
software is delivered as a package and is preconfigured before it is shipped. The customer simply
takes it out of the box and plugs it in. If there is any configuration issues, our techs can remote into the
box to resolve any issues. In some cases, the physician may require us to setup the system for them.
In that case our local channel partner can set up the computer and call into our tech support team for
any outstanding issues.
5.4 Ongoing Research and Development
PHR technology continues to advance rapidly. The medical industry, on the other hand, adopts very
slowly. Selling our software as a service and providing regular upgrades on our schedule should
circumvent that issue. To maintain focus on capturing significant market share in all three segments,
American Medical File will merge the SelectHealth, PHR and continue to updgrade the Docview into a
full ~MR suite. American Medical File will maintain any and ~II Intellectual Property rights. In some
cases, clients may share in IP ownership, but must assign exclusive marketing, distribution and
improvements to American Medical File. In some cases, we have agreed to long-term royalties for their
participation.

6. Management Team
6.1 Staffing
The experienced management team at American Medical File includes executives with expertise in
medical IT consulting, small business creation and operation, product development, and marketing.
The team includes:
Shawn Bailey, President & CEO, has over 15 years experience solving business problems with
technology: product development, software design, modeling, capacity planning, quality defect analysis,
and consulting. Mr. Bailey is a founding member of the Idaho Health Care Consortium which was
formally renamed the Idaho Health Care Planning Committee when it became recognized and funded
by the State of Idaho. Formally of Saint Alphonsusfrrinity Health and Micron Technology.
[In negotiations], Vice-President of Operations, 25 + years experience in Grocery/ Pharmacy industries
at the Fortune 500 level. Experienced and knowledgeable in operations, budgeting, and supervision.
Andrew Hanson, Enterprise Architect, has over 15 years experience in software application design,
enterprise architecture and software engineering. His experience includes high-level system design
and implementation for critical component testing and quality assurance, and marketing and CRM
solutions. Formally of Micron Technology and The United States Air Force.
Ruth G. Wagner, Vice-President of Marketing, comes to American Medical File with over 25 y~ars of
marketing experience. Formally of Safeway Stores, Inc, Saint Alphonsusfrrinity Health, and Salem
Health.
Pratt Matthews, National Account Executive, with over 20 years experience In business development
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and account acquisition in the construction industry. Pratt has spent the last ten years in customer
support operations and strategic B2B marketing and slaes channel development in the health and
wellness industry.
6.2 Directors and Advisors

7. Key Risks
As with any new venture, a variety of execution risks could be encountered. American Medical File has
developed strategies to minimize of mitigate these risks, as described herein.
•

Price-sensitive customers: Given the high cost of health care, the OnFile PHR service may be
perceived as an unwelcomed add-on. As this certainly will be true for lower income or somewhat
healthy patients; however, chronic patients or family members of the elderly will see this as a
bargain. It is important to note that competitors are having success in the marketplace with
products priced much higher the On File and some competitors who charge less are having
problems with adoption. It's important to remember that we are after the segment of the population
who is willing and able to pay. Most objections can be removed directly in the doctor's office from
the marketing material and message we provide.

•

Changes to standards: Standards are being developed that will ultimately define the PHR. Once
this is done the Certification Commission for Health Information Technology (CCHIT) will begin
testing a validation on PHR products and services. OnFile is on target to meet those requirements
once they are released; however they are in a state of infancy and may change from their current
path. It is important to stay abreast of changes so that American Medical File can continue to grow.

•

Competition and economy: American Medical File must create new and synergistic relationships to
excel at what we do. This includes not only in our primary market but also with our influencers.
Barriers to entry are higher now than they were a year ago. New competitors are unlikely, given the
crowded environment of the PHR market and the current economic conditions. The OnFile
opportunity is much stronger in a weak economy since we provide ppsitive financial and clinical
outcomes for doctors and their practices. Google and Microsoft have already entered the space and
their direction is cementing. With awareness raising in the minds of medical providers our sales
cycles are shortening and the education process is easier. But the time to act is now!

•

New Technology: OnFile is on the cutting edge of technological advancements with our products
being delivered in Microsoft.NET 3.5 and Service Oriented Architecture. Potentially disruptive
technology such as pay for performance, mandatory reporting, a nationalized IT infrastructure
would certainly hurt American Medical Files ability to execute as a matter of priority for health care
providers. Any move by the incoming presidency to nationalize the health care system will be met
with stiff opposition as his plan is primarily focused on man_datory insurance requirements and less
about innovation. In order to succeed in this environment we have to keep our head down and out
of the spotlight, execute on time and within budget until such time we can emerge as a possible
buyout candidate or launch an IPO.

•

Regulatory changes: In brief, the priority to fix the health care system is a concern on everyone's
mind. The industry seems to get bi-partisan support as every American wants the problem fixed.
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But what is the problem? Health care is too expensive! But that is where bipartisan support ends.
Several change$ will be handed down from President-elect Barack Obama this four years and he
has promised $508 in new tu·nding for health care modernization. His administration faces an uphill
battle with the insurance industry and the battle lines will be drawn over the number of uninsured.
In short, the PHR industry is safe for a while, but we will keep you posted.

8. Financials

8.1 Financial Projections
8.2 Funding Requirements
8.3 Uses of Funds

~- Long-Term Positioning
American Medical File expects to execute a 2 pronged approach to realizing a substantial liquidity
event. Management will ope.rate the company·with an eye towards IPO, which includes a strategy for
deep market penetration and meeting or beating revenue projection~. Although this is a longer-term
strategy than selling, it is an appropriate strategy for running the company and is a solid plan B.
(£9rpfifnary foc·~s··is"tosalefiieco-rit'p.af'!yrnotentfiJi;uyer! But selling a company this early in such
a fragrnei,tedmarl<ef means~ will most likely purse some sort of roll up strategy wherein a
technology integrator can include On File within a product suite. As American Medical File develops
relationships with ·other companies who show a strong ability to cross-promote our services we will
approach them about purchase or rollup.
1!?2UTIYiliP.1iJ
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PROMISSORY NOTE

$_109'.~~:?.?. . ...... .. .... .. . . . . .. . ... .... .... . ..... . . . . .. . . . . .. .. ......... f.~~r~aJY.?., .29i.~
.. FOR VAi.iJE° R°EC:Eivfo;·AMERkAN MEoiCAi. FILE, 1·Nc:: (AMFI}; ~ 6iif~-~ni"a" ~~rporatlo~ ("C)bligo;"),
hereby uncondltlonally promises to pay to the·order of Inyo-Mono Tltle Company Profit Sharfrig, or Its
assignee or any holder hereof ("Holder"), the principal sum of One Hundred and Thirty Thousand Dollars
and :zero cents ($130,000), fn fhe manner set forth in the Promissory Note (this "Note").
Furthermore-, this certifies that, for value received, Inyo Mono ntle, or registered assigns ("Holder") is
entitled, subject to the terms set forth In the WARRANT TO PURC_HASE EQUITY SECURITIES Agreement
to follow, to purchase from AMERICAN MEDICAL FILE, INC., a California corporation (the "Company"),
10,000 shares common stock of the Company ("Common Stock"} ("Warrant Shares"), upon surrender of
this Warrant, at the principal office of the Company and simultaneous payment therefor, at the prlc·e of
$0.25 per share (the "Purchase Price"). The term "Warrant" as used herein shall include this Warrant
and any warrants delivered In substitution or exchange therefor as provided herein. The Warrants expire
two years from the date of this Agreement, February 6, 2015.
The entire $130,000 of this Note shall be due and payable In 180 days or August 6; 2013 (the "Maturity
Date"). Should the Note not be paid by the Maturity Date, interest of 5% per annum will be accrued on
the Principle ($100,000}.
IN WITNESS WHEREOF, the undersigned has executed this Note as of the date first above written.
AMERICAN MEDICAL FILE; INC., a California corporation

Willlam R. Espinosa, CEO

'~~ti/

.

~

Shawn w. Bailey, President

NAME, a natural person
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Subject:

FW: Transition?

From: Shawn Bailey
To: 'wmrespinosa@cox.net'
Subject: Transition?
Sent: Mar 21, 2013 8:44 AM
. what's Lhe offer? I don't owe onfile anything.
Bill
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R. WADE CURTIS
Attorney at Law
Office: (208) 426-0605
Cell: (208) 859-14 05
Facsimile: (208) 426-0608

300 W. Myrtle Street, Suire 200
Boise, Idaho 83702

Ellll!il: wade@rwadccurtis.com
Website: www.rwadecurtis.com

March 28, 2013

FEDERAL EXPRESS •. OVERNIGHT
Received Receipt Requested
Bill Espinosa, CEO
American Medical File, Inc., aka "OnFile"
23 Carpenteria
Irvine, California 92602

CERTIFIED MAIL-- 7012 010 0000 7340 9944
Regular Mail
Lynn & Associates
for American Medical File, Inc., aka "OnFile"
1516 Chapala Street
Santa Barbara, California 93101
CERTIFIED MAIL •• 7012 010 0000 7340 9951

Regular Mail
American Medical File, Inc., aka 0 0nFiJe"
Post Office Box 4264
Boise, Idaho 83709
Re: STATUTORY DEMAND FOR
PAYMENT OF WAGES, I.C. 45-606

DEMAND FOR PAYMENT OF
SEVERANCE PAY

Dear Bill Espinosa:
We represent Shawn Bailey. We are unaware that you are represented by an attorney with
regard to this matter. If you are represented by an attorney, this letter is intended for your
attorney.

/Q

Exb.No.
Date

Name
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FEDERAL EXPRESS -· OVERNIGHT
Bill Espinosa, CEO, American Medical File, Inc., aka "OnFile"
CERTIF1ED MAIL ·· 7012 010 0000 7340 9944
Lynn & Associates for American Medical File, Inc., aka "OnFile"
CERTIF1ED MAIL·· 7012 010 0000 7340 9951
American Medical File, Inc., aka "OnFile"
March 28, 2013, Page 2
As we understand the facts, American Medical File, Inc., aka "OnFile," has failed and
refused to pay Shawn his by-monthly salary over the past many months as reflected in the
attached schedule of missed pay checks. Further, we understand that the company maybe under
investigation by the IRS for the Company's failure to pay over in a timely manner trust funds
withheld from employees payroll. There are other events caused or committed by the Company
that have breached Shawn's employment contract. We will not take the time to detail them here.
Based on the enumerated and unenumerated failures by the Company to comply with its
employment agreement with Shawn, Shawn's employment was recently terminated.
Based on the termination of Shawn's employment agreement by the Company's breach
thereof, Shawn is entitled to be paid $129,549.75, in accrued and unpaid wages as detailed in the
attached statement.
This is Shawn's formal demand pursuant to Idaho Code Section 45-606, that his unpaid
wages be paid to him within 48 hours of receipt of this demand for payment. Please be aware
that under Idaho Code Section 45-607, if this demand is not complied with precisely, Shawn
shall be entitled to statutory penalties together with attorney fees for bringing action to collect
earned and unpaid wages. We will expect the Company will deliver certified funds made
payable to Shawn Bailey, within 48 hours of your receipt of this letter, excluding weekends and
holidays.
Please be advised that under Idaho Code Section 45-606, not withstanding our demand
for early payment, all wages due and payable on the date of termination of employment, must be
paid not later than ten (IO) days following the date of termination excluding weekends and
holidays.
Further, this is Shawn Bailey formal demand that the Company comply with the
termination provision of Shawn's employment agreement and pay to Shawn his severance pay of
$300,000.00 (two years annual base salary). Without waiving any right to earlier payment,
Shawn is willing to allow the Company to pay him the said $300,000.00 in twelve (12) equal
monthly payments with the first of such $25,000.00 payments to be paid on or before April 10,
2013, and an equal sum on the 10th day of each month thereafter.
If the Company fails or refuses to comply with the forgoing demands for payment, we
have been authorized by Shawn to commence legal action against the Company and its Board of
Directors and officers for recover all unpaid wages and severance compensation.

Peritus0015
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FEDERAL EXPRESS -- OVERNIGHT
Bill Espinosa, CEO, American Medical File, Inc., aka 11 0nFile"

CERTIFIED MAIL·· 7012 010 0000 7340 9944
Lynn & Associates for American Medical File, Inc., aka "OnFile"

CERTIFIED MAIL -· 7012 010 0000 7340 9951
American Medical File, Inc., aka "OnFile"
March 28, 2013, Page 3

As to wages, we expect payment in full within 48 hours of your receipt of this letter. With
regard to payment of severance pay, we expect a response within ten (10) days of the date of this
letter.

If you have any questions, please call. Th

Enclosure:
Copy Furnished:
Shawn Bailey

Peritus0016
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Date of Payroll

Gross amount to be paid
based on $150k Salary

Date Paid

Amount paid

Balance forward from dlents QulckBooks
. 1/15/2012
$6,250.00
1/31/2012

$6,250.00

2/15/2012

$6,250.00

2/29/2012

$6,250.00

3/15/2012

$6,250.00

3/31/2012

$6,250.00

4/15/2012

$6,250.00

4/30/2012

$6,250.00

5/15/2012

$6,250.00

5/31/2012
6/15/2012
6/30/2012
7/15/2012
7/31/2012

$6,250.00
$6,250.00
$6,250.00
$6,250.00
$6,250.00

B/15/2012
8/31/2012

1/16/2012

$6,250.00

1/31/2012

$6,250,00

2/15/2012

$6,2so:oo

2/29/2012

ss.2so:oo

3/15/2012

$6,250.00

3/31/2012
3/31/2012

$5,937.55
$312.45

4/15/2012

fG,250.00

4/30/2012

$6,250.00

5/15/2012

$1.804.38

8/1/2012
8/9/2012

$6,250.00
$6,250.00

9/1/2012
9/14/2012

$6,250.00
$6,250.00

10/1/2012

$6,250.00

10/16/2012
10/16/2012

$6,250,00
$14,576.57

11/9/2012

$3,000.00

11/21/2012

$3,000.00

12/7/2012

$6,250.00

12/21/2012

$6,250.00

1/10/2013

$6,250.00

1/22/2013

$6,250.00

2/1/2013

$6,250.00

$6,250.00
$6,250.00

9/15/2012
9/30/2012

$6,250.00
$6,250.00

10/15/2012

$6,250.00

10/31/2012

$6,250.00

11/15/2012

$6,250.00

11/30/2012

$6,250.00

12/15/2012

$6,250.00

12/31/2012

$6,250.00

l/15/2013

$6,250.00

1/31/2013

$6,250.00

2/15/2013
2/29/2013
3/15/2013

$6,250.00
$6,250.00
$6,250.00

Total

Balance
$95,680.70
$101,930.70
$95,680.70
$101,930.70
. $95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,993.15
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$100,126.32
$106,376.32
$112,626.32
$118,876.32
$125,126.32
$131,376.32
$125,126.32
$118,876.32
$125,126.32
$131,376.32
$125,126.32
$UB,876.32
$125,126.32
$131,376.32
$125,126.32
$131,376.32
$125,126.32
$110,549.75
$116,799.75
$113,799.75
$120,049.75
$117,049.75
$123,299.75
$117,049.75
$123,299.75
$117,049.75
$123,299.75
$117,049.75
$123,299.75
$117,049.75
$123,299.75
$117,049.75
$123,299.75
$129,549.75
$135 799,75
$135,799.75

Hlghtllghted amounts were paid through employee advances
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960 Broadway Avenue, Sui!e 250
Bolse, Idaho 83706

AProfessional
: Law Corpora_tion

Main 20B.662.4900
Fl!lt 20B.662.4901

Dana M. Herberholt
Direct 20B.5B2.-49D6
· 0Herberho1z@parsonsbehle.com

May 31, 2013

VIA CERTIFIED MAIL

VIA CERTIFIED MAIL

William R. Espinosa, CEO,
American Medical File, Inc., DBA OnFile
23 Carpenteria
Irvine, CA 92602

American Medical File, Inc., DBA, OnHle
Post Office Box 4264
:Boise, Idaho 83709

Re:

Sltaw11 R. Bailey v. Americmt Medical File, Ille., et al.
CONFIDENTIAL RULE 408 SETTLEMENT COMMUNICATION
,•:

Dear Mr. Espinosa:

Our firm· represents Shawn Bailey in the above-referenced matter. This writing will serve
as Mr. Bailey's response to your Jetter of March 29, 2013. This writing is also Mr. Bailey's final
attempt to resolve this matter infonnally before filing a lawsuit agajnst American Medical File,
Inc., d/b/a "OnFile" for unpaid wages and breach of contract, among other claims for relief. If
Mr. Bailey is unable to resolve this dispute with OnPile and is forced to seek the assistance of the
court, Mr. Bailey will pursue recovery of mote than $690,000.00 in damages, plus attorneys'
fees, costs, and pre-judgment interest ort his claims for unpaid wages and breach. of contract.
As you know, OnFile owes Mr. Bailey approx.imalely $130,000 (gross) in unpaid
wages. In his March 28, 2013 letter to you, Mr. Bailey's fonnef attomey (Wade Curtis) provided
a detailed explanation of these unpaid wages, including support from OnFile's own accounting
records. In your March 29 response, you did not dispute that OnFile failed to pay these wages
but, instead, you rely on a flawed interpretation of the statute of limitations in an attempt to
justify OriFile's non-payment.
OnFile is estoppcd from hiding behind the statute of limitations because it spent several
months assuring Mr. Bailey that it would pay him all past-due wages. Under well-established
Idaho law, "a cause of action for wages does not accrue if the employee reasonably relies on the
employer's continued promise to pay." Hutchison v. Anderson, 130 ldal10 936, 941, 950 P.2d
1275, 1280 (Ct. App. 1997); Gilbert v. Moore, 108 Idaho 165, 167-68, 697 P.2d 1179, 1181-82
(1985) (employer eslopped from asserting stalute of limitations as a defense in a wage claim
dispute where employee reasonably relied on his supervisor's promise to pay past-due wages).
Here, Mr. Baiiey relied on OnFile's repeated pr.omises to pay past-due wages, and his cause of

BOISE I LAS VEGAS I RENO I SALT LAKE CITY I SPOKANE I WASHINGTON, D.C. I
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May 28, 2013
Page Two
action for unpaid wages did not accme until recently when 011File refused to pay him any and all
past-due wages. See Hales v. King, 114 Idaho 916, 921, 762 P.2d 829, 834 (Ct. App. 1988).
Accordi11gl.y, OnFile cannot rely on the slalµte of limitations to avoid its obligation to pay Mr.
Bailey's wages, which are due and owing.
·
Regardless of when Mr. Bailey's wage claim accrued, OnFilc owes Mr. Bailey $300,000
in severance pay pmsuant to a written contract (the "Compensation Contract") signed by you,
Mr. Bailey, Rqnald Heller, and David Desmond on August 10, 201 J. Your Jetter fails to
acknowledge the Compensation Coi1tract or Mr. Bailey's right to severance pay. OnFile cannot
reasonably dispute that it owes Mr. Bailey $300,000 in severance pay, nor is there any need lo
pursue discovery concerning OnFile's binding obligation to pay Mr. Bailey lhe $300,000
immediately. Therefore, if Mr. Bailey is forced to file a lawsuit, we will immediately move for
summary judgment for breach of contract. To the extent that OnFile claims that the
Compensation Contract was not "terminated," this letter serves as Mr. Bailey's fo~al notice of
tcrm{nation.
·Furthermore, Mr. Bailey owns 1,500,000 shares of stock in American Medical File, Inc.
Mr. Bailey is aware that shares of American Medical File lnc.'s stock recently sold for $.67 per
share. Although Mr. Bailey's stock has a cash value of at least $1,005,000, Mr. Bailey is
agreeable to negotiating a buy-out of his shares.
In summary, OnFile owes Mr. Bailey approximately $130,000 (gross) in unpaid wages
and $300,000 i11 severance pay. Mr. Bailey is entitled to treble damages on his claim for unpaid
wages and wilf seek in excess of $690,000.00 at trial. If Mr. Bailey is forced to pursue litigation,
he is also entitled to attorneys' fees and costs pursuant to Idaho Code§ 45-615 and Idaho Code§
12-120(3) and pre-judgment interest.
Allhough we are confident that Mr. Bailey will prevail at trial, Mr. Bailey would prefer to
resolve this matter informally and without costly and protracted litigation. To that end, Mr.
Bailey is willing to settle his claims for breach of contract and unpaid wages against OnFile for a
one-time payment of $380,000, and Mr. Bailey is willing to negotiate a buy-out of his 1,500,000
shares of American Medical File, Tnc.'s stock. This offer will remain open until close of
business on Monday, June 10, 2013.
We look forward to hearing from you soon.

Very truly yours,
PARSONS BEHLE & LATIMER
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Fwd: Time for a conversation?
From: Shawn Bailey (shawn@codinginertia.com) This sender is in your safe list.
Sent: Sat 10/26/13 9:18 AM

To:

Brenda Bailey (brenda.bailey.l@hotmaiJ.com)

Begin forwarded message:

From: Dave Desmond <DDesmond@geritusassetcom>
Subject: Time for a conversation?
Date: October 25, 2013 at 12:51 :32 PM MDT

To: "Shawnwbailey@hotmail.com" <Shawnwbailey@hotmail.com>

Cc: Ron Heller <RHeller@peritusasset.com>, Dave Desmond <DDesmond@peritusassetcom>
Shawn,
Clearly there has been a lot that has transpired over the past 8 months, and there have been a number of
hard decisions that have been made. We know you are keeping up to speed on the status of Onflle, and we
have been talking quite a bit over the past several months as we consider all options for the company In order

to devise a path fo,ward. ·

I am reaching out to you on behalf of Ron and myself to see If you would consider haVing a conversation in the
next week orso. If you are ln~erested let us know some d~ and times you would be avallable so we can
match up schedules. If we have the ability to have open minds about potential future paths we believe the
conversation could be productive.
Sincerely,

Dave
David J. Desmond

Chief Operating Offl~er ...
Perltus Asset Man~gement; llC
26 W. Anapamu Street 3rd .Fioor
Sant;;i Barbara, CA 93101 .
Direct Line (805} 879-,S6i2..
Cell (805} 259-7917
. ·.
Fax {805) 879-5613
www.perltusasset.com
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You have a wonderful gift to give In the form of a life well and rightly lived. Give that gift as truly as
you can~ and know the Joy ofliving without regrets/

HYLD
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This electronic messag~ tra,ismisslon contains lnfonnatlon from Peritus Asset Management, LLC and Is
confidential or privileged. Ttie Information Is intended to be for the use of the indMduat or entity named above.
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To: Lamer Bailey
From: Dave Desmond, COO, Peritus I Asset ~ement, LLC

Re:

.Guarantee of Repayment of Loan to American Medical File, Inc.

Lamer, ·
I am writing this letter of commitment from Peritus I Asset Management, LLC to .
guaran,tee your loan tQ American Medical File, Inc. in the amount of$10,000. American
Medical File, IQ.c. will execute a fonnal loan document for you with the following terms:
10% annualized interest for the term of one year from May 9, 2009 to May 9, 2010.
There will be no penalty for prepayment and interest due will be prorated. for the period
of time the loan was outstanding if paid peforeMay 9, 2010.

It is the intention of American Medical File, Inc to repay the loan and interest due to you.
In the event American Medic~ file, Inc. is unable to repay all ofthe loan apd interest
due, it is our intention to pay any difference in the amount owed by American Medical.
File, Inc. by May 9, 2010.
·

Dave Desmond ·

26 WEST ANAPAMU STREET THIRD FLOOR • SANTA BARBARA. CA 93101 • BOS.882.1100 PH

SOS.882.1122 FAX
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D. John Ashby, ISB No. 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5200
Email: jashby@hawleytroxell.com
Attorneys for Defendant Peritus I Asset
Management, LLC
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWN W. BAILEY,

)
)
Plaintiff,
)
)
vs.
)
)
AMERICAN MEDICAL FILE, INC., a
)
California corporation; PERITUS I ASSETS )
)
MANAGEMENT, LLC; RONALD J.
)
HELLER, an individual; DAVID J.
DESMOND, an individual; and WILLIAM R. )
ESPINSOA, an individual,
)
)
Defendants.
)
)

Case No. CV PI 1420704
AFFIDAVIT OF RONALD J. HELLER

Ronald J. Heller, after first being duly sworn upon oath, deposes and says:
1.

I make this affidavit based on my own personal knowledge. I am competent to

testify about the matters set forth herein.
2.

I am a Managing Partner of Peritus I Asset Management, a Delaware Limited

Liability Company ("Peritus").
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3.

Peritus is an investment advisory company that provides discretionary investment

management services to investors. Peritus advises clients on investment opportunities and is
paid a fee for its advice and for managing client investments.
4.

In 2004, a few of Peritus' clients became interested in investing in American

Medical File, Inc. ("AMF''). The Peritus Global Opportunity Fund Limited Partnership (the
"PGO Fund"), a Delaware limited partnership entity, was formed as a vehicle to invest in AMF
and other similar opportunities. Numerous individuals and entities invested in the PGO Fund.
Peritus, itself, did not put money into the PGO Fund. Id. Between 2004 and 2006, the PGO
Fund invested $6.45 million in AMF in the form of secured promissory notes and stock warrants.
The PGO Fund also provided AMF with a bridge loan secured by the original AMF founders'
shares in AMF. When AMF defaulted by failing to repay the bridge loan in 2005, the PGO Fund
foreclosed on the security (the original founders' shares in AMF) and became the owner of the
majority of AMF's shares.
5.

After investing millions of dollars in AMF through secured promissory notes, the

PGO Fund decided to stop investing in AMF and dissolved, effective December 31, 2008. Upon
dissolving, the AMF shares held by the PGO fund were distributed on a pro-rated basis to each
of the investors in the then-dissolved PGO fund.
6.

After the PGO Fund dissolved, Peritus began loaning funds to AMF. Those

loans, along with loans from other non-Peritus sources, are reflected in financial reports prepared
by AMF' s outside accountant. Attached hereto as Exhibits A and B are true and accurate copies
of examples of AMF's financial statements and calculations of loans provided to AMF.
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7.

As a condition of loaning funds to AMF, Peritus required that Dave Desmond,

COO of Peritus, and I be members of the AMF Board of Directors, which would allow us to
monitor the operation of AMF.
8.

Peritus has never held shares in AMF. Rather, its relationship with AMF is as one

of many creditors that loaned funds to AMF.
9.

In 2011, AMF provided Bailey with a "letter of employment with American

Medical File, Inc." (the "AMF Employment Agreement"). All members of the AMF Board of
Directors, including myself and Dave Desmond, signed the AMF Employment Agreement on
behalf of AMF. While I did not realize it then, I see now that my signature line on the AMF
Employment Agreement references my title as President of Peritus in addition to my role as a
member of the AMF Board of Directors. The AMF Employment Agreement does not make any
mention of Peritus, and I did not intend to obligate Peritus by signing the AMF Employment
Agreement. Rather, I believed I was signing the AMF Employment Agreement on behalf of
AMF.
10.

Peritus has never employed Bailey. Peritus did not ever promise to pay Bailey the

wages Bailey earned as an employee of AMF, nor did it ever personally guarantee any obligation
owed by AMF to Bailey. Peritus did not ever pay any of Bailey's wages. It is my understanding
that all wages paid to Bailey under the AMF Employment Agreement came in the form of a
check from AMF.

AFFIDAVIT OF RONALD J. HELLER - 3
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...
DATED THIS ~day of March, 2016.

C) v\\;vni°) )

STATE OF
()
) ss.
0
County of (fl'N o ·n4'bm)
SUBSCRIBED AND SWORN before me this ~day ofMarch, 2016.

AFFIDAVIT OF RONALD J. HELLER - 4

000226l 9. l
44378.0004.80043

CERTIFICATE OF SERVICE

Ji.L

day of March, 2016, I caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing AFFIDAVIT OF RONALD J. HELLER by the method indicated below,
and addressed to each of the following:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, P.A. & ASSOCIATES
199 N. Capitol Blvd., Ste. 501
P. 0. Box 2815
Boise, ID 83701-2815
[Attorneys for Plaintiff]

)!U.S. Mail, Postage Prepaid
D Hand Delivered
D Overnight Mail
DE-mail
D Telecopy: 208.246.8655

~
.John Ashby :::,
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EXHIBIT A
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American Medical File
Lyle Family Trust - ~1.5 Million
0.000138889
0.00025

Loan #1
Origination

DATE

Origination

Loan#3
Origination

#DAYS

PMT

ACCRUED
INTEREST

PRINCIPAL
BALANCE

TOTAL
BALANCE

12,708.33
347.22
750.00
45,625.00

12,708.33
13,055.56
13,805.56
59,430.56

5.00,000.00
500,000.00
500,000.00
500,000.00
500,000.00

559,430.56

INT

PRINCIPAL

6/20/2005

12/20/2005
·12/25/2005
12/31/2005
12/31/2006

Loan#2

5.00% Normal Rate
9.00% Normal and Penalty Rate

183
5
6
365.

12/31/2007

365
2007 interest accrual

45,625.00
45,625.00

105,055.56

500,000.00

605,055.56

12/31/2008

365
2008 interest accrual

45,625.00
45,625.00

150,680.56

500,000.00

650,680.56

12/31/2009

365
2009 interest accrual

45,625.00
45,625.00

196,305.56

500,000.00

696,305.56

12/31/2010

365
2010 interest accrual

45,625.00
45,625.00

241,930.56

500,000.00

741,930.56

ACCRUED
INTEREST

PRINCIPAL
BALANCE

TOTAL
BALANCE

347.22
750.00
45,625.00

347.22
1,097.22
46,722.22

500,000.00
500,000.00
500,000.00
500,000.00
500,000.00

546,722.22

DATE
9/22/2005
12/20/2005
12/25/2005
12/31/2005
12/31/2006

#OAYS

PMT

INT

89
5
6

365

PRINCIPAL

12/31/2007

365
2007 interest accrual

45,625.00
45,625.00

92,347.22

500,000.00

592,347.22

12/31/2008

365
2008 interest accrual

45,625.00
45,625.00

137,972.22

500,000.00

637,972.22

12/31/2009

365
2009 interest accrual

45,625.00
45,625.00

183,597.22

500,000.00

683,597.22

12/31/2010

365
201 O interest accrual

45,625.00
45,625.00

229,222.22

500,000.00

729,222.22

ACCRUED
INTEREST

PRINCIPAL
BALANCE

TOTAL
BALANCE

347.22
23,625.00

347.22
23,972.22

500,000.00
500,000.00
500,000.00
500,000.00

523,972.22

45,625.00
45,625.00

69,597.22

500,000.00

569,597.22

DATE

#DAYS

2/7/2006
6/20/2006
6/25/2006
12/31/2006

133
5
189

12/31/2007

INT

PMT

~

365
2007 interest accrual

PRINCIPAL

EXHIBIT A
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12/31/2008

365
2008 interest accrual

45,625.00
45,625.00

115,222.22

500,000.00

615,222.22

12/31/2009

365
2009 interest accrual

45,625.00
45,625.00

160,847.22

500,000.00

660,847.22

12/31/2010

365
201 ointerest accrual

45,625.00
45,625.00

206.472.22

500,000.00

706,472.22

Combined
Anr:iual
Totals

YEAR
2006
2007
2008
2009
2010

LOAN #1
LOAN#2
INTEREST INTEREST

45,625.00
45,625.00
45,625.00
45,625.00

45,625.00
45,625.00
45,625.00
45,625.00

LOAN#3
INTEREST

TOTAL
INTEREST

COMBINED
TOTAL
BALANCE

45,625.00
45,625.00
45,625.00
45,625.00

136,875.00
136,875.00
136,875.00
136,875.00

1,630,125.00
1,767,000.00
1,903,875.00
2,040,750.00
2,177,625.00

000230

American Medical File
Cutler Family Trust - $500K
0.000138889
0.00025

5.00% Normal Rate
9.00% Normal and Penatly Rate

DATE

#DAYS

5/5/2004
10/5/2004
10/10/2004
12/31/2004
4/1/2005
12/31/2005
2/13/2006
12/31/20Q6

153
5
82
91
274
44
321

ACCRUED
PRINCIPAL INTEREST

PRINCIPAL
BALANCE

TOTAL
BALANCE

10,625.00
347.22
10,250.00
11,375.00
34,250.00
5,500.00
40,125.00

10,625.00
10,972.22
21,222.22
20,097.22
54,347.22
47!347.22
87.472.22

500,000.00
500,000.00
500,000.00
500,000.00
500,000.00
500,000.00
500,000.00
500,000.00

587,472.22

PMT

INT

12,500.00
12,500.00

12/31/2007

365
2007 interest accrual

45,625.00
45,625.00

133,097.22

500,000.00

633,097.22

12/31/2008

365
2008 interest accrual

45,625.00
45,625.00

178,722.22

500,000.00

~78,722.22

12/31/2009

365
2009 interest accrual

45,625.00
45,625.00

224,347.22

500,000.00

724,347.22

12/31/2010

365
201 O interest accrual

45,625,00
45,625.00

269,972.22

500,000.00

769,972.2i
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American Medical File
114550 Alberta (Tim)
0.000138889

5.00% Normal Rate

ACCRUED
DATE

#DAYS

ADVANCE

12/31/2008
12/31/2009
12/31/2010

0
365
365

441,839.82

INT

PRINCIPAL INTEREST

PRINCIPAL
BALANCE

TOTAL
BALANCE

25,821.62
48,220.44
70,619.27

441,839.82
441,839.82
441,839.82

467,661.44
490,060.26
512,459.09

441,839.82
22,398.82
22,398.82

000232
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American Medical File
Peritus Asset Management, LLC #2
0.000138889

5.00% Normal Rate

DATE

#DAYS

2/25/2009
3/30/2009
6/19/2009
7/3/2009
7/17/2009
7/27/2009
8/5/2009
8/14/2009
8/31/2009
9/15/2009
10/7/2009
10/14/2009
10/31/2009
11/2/2009
11/5/2009
11/12/2009
11/30/2009
12/15/2009
12/31/2009

0
33
81
14
14
·10
9
9
17
15
22
7
17
2

1/15/2010
1/29/2010
3/1/2010
3/15/2010
4/1/2010
4/14/2010
4/28/2010
4/30/2010
5/14/2010
5/17/2010 ·
6/1/2010
6/14/2010
6/30/2010
7/15/2010
8/4/2010
8/18/2010
9/3/2010
9/16/2010
9/29/2010
10/13/2010
10/25/2010
11/3/2010
11/12/2010
11/19/2010
11/30/2010

ADVANCE

INT

ACCRUED PRINCIPAL CUMULATIVE
PRINCIPAL INTEREST BALANCE
PRIN & INT

7
18
15
16

5,000.00
7,850.00
10,000.00
25,000.00
5,000.00
10,000.00
15,000.00
5,000.00
13,500.00
8,000.00
11,500.00
5,000.00
5,000.00
3,500.00
9,000.00
10,500.00
24,000.00
19,000.00
15,000.00

22.92
144.56
44.43
93.04
73.40
78.56
97.31
195.62
200.73
318.85
112.63
285.34
34.96
53.90
134.51
372.13
360.10
426.33

5,000.00
7,850.00
10,000.00
25,000.00
5,000.00
10,000.00
15,000.00
5,000.00
13,500.00
8,000.00
111500.00
5,000.00
5,000.00
3,500.00
9,000.00
10,500.00
24,000.00
19,000.00
15,000.00

22.92
167.48
211.91
304.95
378.35
456.92
554.23
749.85
950.58
1,269.42
1,382.06
1,667.40
1,702.35
1,756.25
1,890.76
2,262.88
2,622.99
3,049.32

5,000.00
12,850.00
22,850.00
47,850.00
52,850.00
62,850.00
77,850.00
82,850.00
96,350.00
104,350.00
115,850.00
120,850.00
125,850.00
129,350.00
138,350.00
148,850.00
172,850.00
191,850.00
206,850.00

15
14
31
14
17
13
14
2
14
3
15
13
16
15
20
14
16
13
13
14
12
9
9
7
11

5,500.00
19,000.00
6,000.00
22!000.00
10,000.00
10,000.00
10,000.00
12,000.00
12,000.00
11,000.00
16,000.00
15,000.00
9,000.00
8,000.00
8,000.00
11,000.00
9,500.00
10,500.00
8,500.00
8,500.00
6,000.00
13,000.00
5,000.00
2,000.00
47,000.00

430.94
412.90
996.09
461.51
612.35
486.33
543.18
80.38
585.96
130.56
675.73
614.52
789.67
759.06
1,034.31
739.57
869.67
723.76
742.72
816.38
713.92
542.94
559.19
439.78
694.15

5,500.00
19,000.00
6,000.00
22,000.00
10,000.00
10,000.00
10,000.00
12,000.00
12,000.00
11,000.00
16,000.00
15,000.00
9,000.00
8,000.00
8,000.00
11,000.00
9,500.00
10,500.00
8,500.00
8,500.00
6,000.00
13,000.00
~.000.00
2,000.00
47,000.00

3,480.26
3,893.16
4,889.25
5,350.76
5,963.12
6,449.44
6,992.63
7,073.00
7,658.96
7,789.52
8,465.25
9,079.77
9,869.44
10,628.50
11,662.81
12,402.38
13,272.04
13,995.80
14,738.51
15,554.89
16,268.81
16,811.74
17,370.93
17,810.72
18,504.86

212,350.00
231,350.00
237,350.00
259,350.00
269,350.00
279,350.00
289,350.00
301,350.00
313,350.00
324,350.00
340,350.00
355,350.00
364,350.00
372,350.00
380,350.00
391,350.00
400,850.00
4.11,350.00
419,850.00
428,350.00
434,350.00
447,350.00
452,350.00
454,350.00
501,350.00

3

209,899.32

000233

12/8/2'010
12/30/2010
12/31/2010

8

22

1

11,000.00
25,000.00

557.06
1,565.51
74.63

11,000.00
25,000.00

19,061.92
20,627.43
20,702.06

512,350.00
537,350.00
537,350.00

558,052.06

000234

American Medical File
114550 Alberta (Bob)
0.000138889

5.00% Normal Rate

DATE

#DAYS

ADVANCE

12/31/2008
12/31/2009
12/31/2010

0
365
365

194,026.00

INT

9,836.04
9,836.04.

ACCRUED PRINCIPAL
PRINCIPAL INTEREST BALANCE

TOTAL
BALANCE

194,026.00

205,365.10
215,201.14
225,037.18

11,339.10
21,175.14
31,011.18

194,026.00
194,026.00
194,026.00

000235

American Medical File
Peritus Asset Manag~ment, LLC
0.000138889

DATE

8/4/2008
9/16/2008
10/7/2008
10/15/2008
11/10/2008
12/4/2008
12/31/2008
12/31/2009
12/31/2010

5.00% Normal Rate

#DAYS ADVANCE

0
43
21
8
26
24
27
365
365

10,000.00
10,000.00
6,500.00
3,500.00
5,000.00
15,000.00.

INT

59.72
58.33
29.44
108.33
116.67
187.50
2,534.72
2,534.72

ACCRUED PRINCIPAL TOTAL
PRINCIPAL INTEREST BALANCE BALANCE

10,000.00
10,000.00
6,500.00
3,500.00
5,000.00
15,000:.00

59.72
118.06
147.50
255.83
372.50
560.00
3,094.72
5,629.44

10,000.00
20,000.00
26,500.00
30,000.00
35,000.00
50,000.00
50,000.00
50,000.00
50,000.00

50,560.00
53,094.72
55,629.44

000236
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American Medical File
PGO ~ $3.5 Million

0.000138889
0.00025

5.00% Normal Rate
9.00% Normal and Penalty Rate

DATE

#DAYS

9/27/2004
12/31/2004
3/27/2005
4/1/2005
9/29/2005
12/31/2005
2/8/2006
12/31/2006

95
86
5
181
93
39
326

PMT

87,500.00
87,500.00
50,000.00

INT

PRINCIPAL

ACCRUED
INTEREST

PRINCIPAL
BALANCE

TOTAL
BALANCE

46,180.56
411805.56
2,430.56
87,986.11
45,208.33
18,958.33
158,472.22

46,180.56
87,986.11
2,916.67
3,402.78
48,611.11
17,569.44
176,041.67

3,500,000.00
3,500,000.00
3,500,000.00
3,500,000.0ff
3,500.000.00
3,500,000.00
3,500,000.00
3,500,000.00

3,676,041.67

1/27/2007
2/1/2007
12/31/2007

27
5
333
2007 interest accrual

13,125.00
2,430.57
291,375.00
306,930.57

189,166.67
191,597.23
482,972.23

3,500,000.00
3,500,000.00
3,500,000.00

3,982,972.23

12/31/2008

365
2008 interest accrual

319,375.00
319,375.00

802,347'.23

3,500,000,00

4,302,347.23

12/31/2009

365
2009 interest accrual

319,375.00
319,375.00

1,,121,722.23

3,500,000.00

4,621,722.23

12/31/2010

365
2010 interest accrual

319,375.00
319,375.00

1,441,097.23

3,500,000.00

4,941,097.23

000237
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American Medical File
PGO - $2 Million
0.000138889
0.00025

5.00% Normal Rate
9.00% Normql and Penalty Rate

DATE

#DAYS

4/1/2005
9/27/2005
10/2/2005
12/31/2005
12/31/2006

179
5
90
365

PMT

INT

PRINCIPAL

ACCRUED
INTEREST

PRINCIPAL
E3ALANCE

TOTAL
BALANCE

49,722.22
1,388.89
45,000.00
1&2,500.00

49,722.22
51,111.11
96,111.11
i18,611.11

2,000,000.00
2,000,000.00
2,000,000.00
2,000,000.00
2,000,000.00

2,27&,611.11

12/31/2007

365
2007 interest accrual

182,500.00
182,500.00

461,111.11

2,000,000.00

2,461,111.11

12/31/2008

365
2008 interest accrual

182,500.00
182,500.00

643,611.11

2,000,000.00

2,643,611.11

12/31/2009

365
2009 interest accrual

182,500.00
182,500.00

826,111.11

2,000,000.00

2,826,111.11

12/31/2010

365
201 O interest accrual

182,500.00
182,500.00

1,008,611.11

2,000,000.00

3,008,611.11

000238
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American Medical File
PGO ~ $1.3 Million
0.000277778 10.00% Normal Rate
0.000388889 '14.00% Normal and Penalty Rate

DATE

#DAYS

5/13/2005
8/11/2005
8/16/2005
12/31/2005
12/31/2006

90
5
137
365

PMT

INT

PRINCIPAL

ACCRUED
INTEREST

PRINCIPAL
BALANCE

TOTAL
BALANCE

32,500.00
1,805.56
69,261, 11
184,527.79

32,500.00
34,305.56
103,566.67
288,094.45

1,300,000.00
1,300,000.00
1,300,0QO.OO
1,300,000.00
1,300,000.00

1,588,094.45

12/31/2007

365
2007 interest accrual

184,527.78
184,527.78

472,622.23

1,300,000.00

1,772,622.23

12/31/2008

365
2008 interest accrual

184,527.78
184,527.78

657,150.01

1,300,000.00

1,957,150.01

12/31/2009

365
2009 interest accrual

184,527.78
184,527.78

841,677.79

1,300,000.00

2,141,677.79

12/31/2010

365
201 Ointerest accrual

184,527.78
184,527.78

1,026,205.57

1,300,000.00

2,326,205.57

000239
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American Medical File

PGO- $100K
0.000277778 10.00% Normal Rate
0.000388889 14.00% Normal and Penalty Rate

DATE

#DAYS

11 /30/,2006
12/31/2006

31

PMT

INT

ACCRUED PRINCIPAL
PRINCIPAL INTEREST BALANCE

TOTAL
BALANCE

861.11

861.11

100,000.00
100,000.00

100,861.11

11/30/2007
334
12/5/2007
5
12/31/2007
26
2007 interest accrual

9,277.78
138.89
1,011.11
10,427.78

10,138.89
10,277.78
11,288.89

100,000.00
100,000.00
100,000.00

111,288.89

12/31/200$
365
2008 interest accrual

14,194.44
14,194.44

25,483.33

100,000.00

125,483.33

12/31/2009
365
2009 interest accrual

14,194.44
14,194.44

39,677.78

100,000.00

139,677.78

12/31/2010
365
2010 interest accrual

14,194.44
14,194.44

53,872.22

100,000.00

153,872.22

000240
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American Medical File

PG0-$50K
0.000277778 10.00% Normal Rate
0.000388889 14.00% Normal and Penalty Rate

DATE

#DAYS

9/27/2006
12/31/2006

95

PMT

INT

ACCRUED PRINCIPAL TOTAL
PRINCIPAL INTEREST BALANCE BALANCE

1,319.44

1,319.44

50,000.00
50,000.00

90
5
270
2007 interest accrual

1,250.00
69.44
5,250.00
6,569.44

2,569.44
2,638.89
7,888.89

50,000.00
50,000.00
50,000.00

12/31/2008

365
4008 interest accrual

7,097.22
7,097.22

14,986.11

50,000.00

64,986.11

12/31/2009

365
2009 interest accrual

7,097.22
7,097.22

22,083.33

50,000.00

72,083.33

12/31/2010

365
2009 interest accrual

7,097.22
7,097.22

29,180.56

50,000.00

79,180.56

3/31/2007
4/5/2007
12/31/2007

51,319.44

57,888.89

000241
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American Medical File Inc.
Financial Statements
For the Nine Months Ended
September 30, 2011

EXHIBIT B

Fostering Peace & Security Through Caring Relationships
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CERTIFIED PUBLIC ACCOUNTANTS & BUSINESS ADVISORS

700 E Franklin Rd Ste 125 • Meridian, ID 83642 • Phone: 208.887.9541 • Fax: 208.887.9542 • www.kellercpa.net

Financial Statement Review - September 2011
We have prepared a list of Inquires that will need to be addressed for ongoing monthly financial
statement preparation. The attached financial statements do not reflect any changes to the items we
have inquired about in the list below. Please review the following items and provide the information
requested.
CJ

Accounts Payable - Please be sure to scan in the bills into DocView or drop them off In a
packet. This will help us to provide a more accurate financial statement.

CJ

Sales - There were no sales for the month of August or September. Is this correct?

CJ

Telephone - It appears we may be missing Bill's reimbursement check for his cell phone.
Please look into this.

u

Suspense - Please let us know what the following was for:
CJ

On August 8, 2011 a reimbursement check to Bill Espinosa was cut for Best Buy in the
amount of $216. 77. Please let me know what was purchased.

D

On August 20, 2011 a reimbursement check to Bill Espinosa was cut for Costco,
Office Max and Home Depot for the amount of $575.35. Please let me know what
was purchased.

Fostering Peace & SecL1rity T/1ro119h Cilrin~7 Helations/Jips
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American Medical File, Inc. (dba OnFile, Inc.)

Balance Sheet

10110/11
Accrual Basis

As of September 30, 2011
Sep 30, 11
ASSETS
Current Assets
ChecklngfSavings
Business Checking

-1,197.43

Total Checking/Savings

-1,197.43

Accounts Receivable
Accounts Receivable

5,344.00

Total Accounts Receivable

5,344.00

Other Current Assets
Prepaid Insurance
Due from Officers
Employee Advances

1,857.72
37,235.87
-4.03

Total Other Current Assets

39,089.56

Total Current Assets
Fixed Assets
Software
Machinery and Equipment
Furniture and Fixtures
Vehicles
Leasehold Improvements
Accumulated Depreciation
Total Fixed Assets
Other Assets
TV Commercials
On File , Web Design & Domain
Print Design & Material
Doc View - Web Design & Domain
Currency Exchange Rate Fees
Scan Client Desktop
Loan Fees - PGO $3.5 MIiiion
Loan Fees - PGO $2 Million
Loan Fees-Lyle Family $1.5 Mil
Loan Fees - PGO $1.3 Million

Accumulated Amortization
Total Other Assets

TOTAL ASSETS
LIABILITIES & EQUITY
Liabilities
Cummt Liabilities
Accounts Payable
Accounts Payable
Total Accounts Payable

43,236.13
2,850.00
116,561.11
13,906.56
7,565.54
3,832.00
-120,268.00

24,447.21
1,189,954.81
778,647.12
611,766.71
95,355.45
40,562.65
15,950.00
27..287.50
8,417.50
6,561.60
5,767.50
-1,019,108.00
1,761,162.84
1,828,846.18

31,327.28
31,327.28

Other Current Liabilities
Deferred Officer Salary
Payroll Liabilities

132,916.57
13,637.93

Total Other Current Liabilities

146,554.50

Total Current Liabilities

177,881.78

Page 1
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10:40AM.

American Medical File, Inc. (dba OnFile, Inc.)

Balance Sheet

10/10/11

As of September 30, 2011

Accrual Basis

Sep 30, 11
Long Term Llabilitles
UP Lyle Famlly Trust $1.5 Mil
UP CuUer Family Trust $SOOK
UP Tim
Peritus Asset Management
UP Bob
UP Perltu• Asset Mgmt LLC
UP Aegis Capital Partners Inc.

UP PGO · $3.5 MIi
UP PG0-$2 Mil

UP PGO • $1.3 MIi
UP PGO · S100K
UPPG0-$50K
Total Long Term Llabllltles
Total liabilities

2,177,625.00
769,972.22
512,459.08
811,852.06
225,037.18
55,629.44
15,405.24
4,941,097.23
3,008,611.11

2,326,205.57
153,872.21
79,180.54
15,076,946.88
15,254,828.66

Equity
Donald Robertson
Capital Stock
Retained Earnings
Net Income

Total Equity
TOTAL LIABILITIES & EQUITY

152,712.00
275,100.00

-13,423,160.34
-430,634.14
-13,425,982.48
1,828,846.18

000246
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10:40 AM,

American Medical File, Inc. (dba OnFile, Inc.)

Profit & Loss

10/1 D/11

September 2011

Accrual Basis

Sep 11
Ordinary Income/Expense
Income
SALES
Total Income
Cost of Goods Sold
COST OF SALES
Advertising
Commissions
Materials

Total COGS
Gross Profit

Total COMPUTER RELATED EXPENSES
OCCUPANCY
Rent
Storage
Building Repairs & Maintenance
Total OCCUPANCY
SALARY RELATED EXPENSES
Wages
Employee Health Insurance
Workers• Compensation Insurance
Payroll Taxes
Payroll Fee
Total SALARY RELATED EXPENSES
FINANCE & ADMINISTRATION
Bank Service Charges
Dues and Subscriptions
Interest Expense
Liability Insurance
Licenses and Permits
Miscellaneous
Office SuppllH
Postage and Delivery
Printing and Reproduction
Professional Fees
Consulting F:ees
Professional Fees • Other
Total Professional Fees
Taxes
Telephone
Travel & Entertainment
Meals
Travel & Entertainment • Other

0.00

51,451.15

0.00

51,451.15

0.00
0.00
0.00

Total COST OF SALES

Expense
COMPUTER RELATED EXPENSES
Computer & Server Lease
ISP
Software Licenses
Computer Repairs & Maintenance

Jan· Sep 11

150.00
1,221.30
125.00

0.00

1,496.30

0.00

1,496.30

0.00

49,954.85

1,017.59
3,596.10
743.22
3,400.00
6,756.91
2,884.00
85.00
0.00
2,969.00
37,500.00
2,439.70
0.00
2,868.75
7,247.95
50,056.40
235.08
99.00
36.15
603.48
25.00
0.00
484.51
3,199.16
0.00
9,625.00
'1,588.75

7,171.12
45,054.57
6,754.93
39,461.20
98,441.82
26,043.00
765.00
560.46
27,368.46
149,166.62
19,404.40
1,072.52
13,344.67
14,964.53
197,952.74
1,865.25
584.20
588.33
8,034.12
671.00
35.85
911.25
4,251.65
77.88
98,281.25
39,528.69

11,213.76

137,809.94

0.00
112.19

865.00
3,648.90

33.02
10.13

779.94
5,958.34

Total Travel & Entertainment

43.15

6,738.28

Total FINANCE & ADMINISTRATION

16,051.47

166,081.65

Page 1
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American Medical File, Inc. (dba OnFile, Inc.)

1,0:,4.0 ~M.

Profit & Loss

10/10/11
Accrual Basis

September 2011
Jan. Sep 11

Sep11

Suspense
Total Expense
Net Ordinary Income

other lncomefExpense
other Income
Rental Income

Total Other Income

...0.00
____

792.12

77,833.78

490,636.79

-77,833.78

-440,681.94

1,000.00

10,500.00

1,000.00

10,500.00

Other Expense
PenallUaa (M-1)

130.05

452.20

Total Other Expense

130.05

452.20

669.95

10,047.80

-76,963.83

,430,634.14

Net other Income
Net Income

Page2
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American Medical File, Inc. (dba OnFile, Inc.)

1.0 :4..1 ,\M .,

Profit & Loss

10/10/11
Accrual Basis

January through September 2011
Jan· Sep 11
Ordinary Income/Expense
Income
SALES

Jan· Sep 10

$ Change

51,451.15

31,716.92

19,734.23

Total Income

51,451.15

31,716.92

19,734.23

Cost of Goods Sold
COST OF SALES
Advertising
Commissions
Marketing
Materials

150.00
1,221.30
0.00
125.00

426.50
62.70
1,200.00
1,501.77

Total COST OF SALES
Total COGS
Gross Profit
Expense
COMPUTER RELATED EXPENSES
Computer & Server Lease
ISP
Software Licenses
Computer Repairs & Maintenance
Total COMPUTER RELATED EXPENSES
OCCUPANCY
Rent
Storage
Building Repairs & Maintenance
Total OCCUPANCY

SALARY RELATED EXPENSES
Accrued Officers Wages
Wages
Direct Deposit Fee
Employee Health Insurance
Workers' Compensation Insurance
Payroll Taxes
Payroll Fee
Total SALARY RELATED EXPENSES

FINANCE & ADMINISTRATION
Bad Debt
Bank Service Charges
Dues and Subscriptions
Interest Expense
Liablllty Insurance
Licenses and Permits
Miscellaneous
Office Supplies
Postage and Delivery
Printing and Reproduction
Professional Fees
Consulting Faes
Professlonal Fees • Other

-276.50
1,158.60
-1,200.00
-1,376.77

1,496.30

3,190.97

-1,694.67

1,496.30

3,190.97

-1,694.67

49,954.85

28,525.95

21,428.90

7,171.12
45,054.57
6,754.93
39,461.20
98,441.82
26,043.00
765.00
560.46
27,368.46
0.00
149,166.62
0.00
19,404.40
1,072.52
13,344.67
14,964.53

3,753.23
22,506.11
6,027.86
1,322.62
33,609.82
25,368.00
765.00
1,031.70
27,164.70

506.84
108,687.98
3.76
10,823.49
881.22
11,354.28
0.00

197,952.74

132,257.57

0.00
1,865.25
584.20
5BB.33
8,034.12
671.00
35.85
911.25
4,251.65
77.88

5,517.55
937.38
0.00
0.00
432.30
10.50
0.00
1,973.96
1,501.82
0.00

98,281.25
39,528.69

27,293.00
8,956.21

3,417.89
22,548.46
727.07
38,138.58
64,832.00
675.00
0.00
-471.24
203.76
-506.84
40,478.64
-3.76
8,580.91
191.30
1,990.39
14,964.53
65,695.17
-5,517.55
927.87
584.20
588.33
7,601.82
660.50
35.85
-1,062. 71
2,749.83
77.88
70,988.25
30,572.48

Total Professional Fees

137,809.94

36,249.21

101,560.73

Taxes
Telephone
Travel & Entertainment

865.00
3,648.90

865.00
2,918.25

0,00
730.65

Meals
Travel & Entertainment· Other

779.94
5,958.34

793.35
1,600.73

-13.41
4,357.61

Total Travel & Entertainment

6,738.28

2,394.08

4,344.20

Total FINANCE & ADMINISTRATION

166,081.65

52,800.05

113,281.60

Page 1
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American Medical File, Inc. (dba OnFile, Inc.)

1'.l:4.1 AM~

Profit & Loss

10/10111

January through September 2011

Accrual Basis

Jan· Sep 11
Suspense
Total Expense
Net Ordinary Income

Jan -Sep 10

$ Change

792.12

0.00

792.12

490,636.79

245,832.14

244,804.65

-440,681.94

-217,306.19

-223,375.75

Other Income/Expense
Other Income
Rental Income

10,500.00

10,850.00

Total Other Income

10,500.00

10,850.00

Other Expense
Penalltles (M-1)
Service Fee

452.20
0.00

5,057.73
50.00

-4,605.53
-50.00

Total Other Expense

452.20

5,107.73

-4,655.53

10,047.80

5,742.27

4,305.53

-430,634.14

-211,563.92

-219,070.22

Net Other Income
Net Income

-350.00

---··--350.00

Page 2

000250

American Medical File, Inc. (dba Onfile, Inc.)
Transactions by Account

fll:42 .AM•
10/10111
Accrual Basis

As of September 30, 2011

Type

Date

Num

Memo

Name

Amount

Business Checking
Check
Paycheck
Paycheck
BIii Pmt -Check
Check
Check
Deposit
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
BIil Pmt -Check
BiY Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Deposit
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Check
Bill Pmt -Check
Transfer
Check
Check
Check
Check
Check

9/1/2011
9/1/2011
9/1/2011
9/1/2011
9/2/2011
9/2/2011
9/2/2011
9/2/2011
9/2/2011
9/2/2011
9/2/2011
912/2011
9/2/2011
91212011
912/2011
9/2/2011
9/2/2011
9/7/2011
917/2011
9/7/2011
9/7/2011
9/7/2011
917/2011
9/7/2011
9/7/2011
9/7/2011
917/2011
917/2011
917/2011
917/2011
9/7/2011
9/7/2011
917/2011
9/712011
9/7/2011
9/7/2011
917/2011
917/2011
917/2011
917/2011
917/2011
9/7/2011
917/2011
9/7/2011
917/2011
917/2011
917/2011
917/2011
9/7/2011
9/7/2011
917/2011
9/7/2011
9/7/2011
9/7/2011
9/7/2011
9/7/2011
9/9/2011
9/9/2011
9/12/2011
9/12/2011
9/13/2011
9/13/2011
9/13/2011
9/13/2011
9/13/2011
9114/2011
9/14/2011

5780
5781
5782

Webloq
Bailey, Shawn W
Espinosa, William R
Hale o Alii, LLC
RSI - Republic Storage - Franklin
Waxie Sanitary Supply

-15.90
-4,605.87

0204

Deposit
5785
5786
5787
5788
5789
5790
5791
5792
5794
5796

Bailey, Shauna
Boise Office Equipment
De Lage Landen
Dell Financial Services
River Moss Technologies
Ron Heller
Select Staffing
Spotless Commercial Cleaning
Verizon Wireless
William Espinosa
Coding Inertia, LLC
Coding Inertia, LLC

5797

Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Federal Express
Best Buy
Kayako
Home Depot
CA Secretary of State
Solution Pro

5783
5784

208353
003-8631153-008

Office Chairs
970306248-00001
VOID:

Deposit
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7
2892-1328-7

Funds Transfer

Broadvoxgo lie

-4,293.62
-2,971.00
-85.00
-147.17
1,900.00
-166.88
-47.18
-338.91
-159.74
-5,550.00
-291.45
-2,313.58
-156.80
-373.38
-3,500.12
0.00
-7,937.50
11,211.00
-60.53
-60.53
-60.53
-60.53
-67.22
-67.22
-67.22
-67.22
-67.30
-71.44
-71.44
-71.44
-71.44
-71.44
-71.44
-71.68
-76.15
-76.15
-76.15
-80.61
-86.94
-86.94
-86.94
-94.00
-94.00
-94.00
-102.93
-102.93
-111.87
-118.78
-118.78
-118.78
·118.78
-118.78
-118.78
-131.35
-107.03
-203.00
-11.63
-25.00
-3,000.00
3,000.00
-0.58
-25.00
-66.00
-143.50
-102.18

Balance
25,087.05
25,071.15
20,465.28
16,171.66
13,200.66
13,115.66
12,968.49
14,868.49
14,681.61
14,634.43
14,295.52
14,135.78
8,585.78
8,294.33
5,980.75
5,823.95
5,450.57
1,950.45
1,950.45
-5,987.05
5,223.95
5,163.42
5,102.89

5,042.36
4,981.83
4,914.61
4,847.39
4,780.17
4,712.95

4,645.65
4,574.21

4,502.77
4,431.33
4,359.89
4,288.45
4,217.01
4,145.33
4,069.18
3,993.03
3,916.88
3,836.27
3,749.33
3,662.39
3,575.45
3,481.45
3,387.45
3,293.45
3,190.52
3,087.59
2,975.72
2,856.94
2,738.16
2,619.38
2,500.60
2,381.82
2,263.04
2,131.69
2,024.66
1,821.66
1,810.03
1,785.03
-1,214.97
1,785.03
1,784.45
1,759.45
1,693.45
1,549.95
1,447.77
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American Medical File, Inc. (dba OnFile, Inc.)

1'1M•

Transactions by Account

10110/11
Accrual Basis
Type
Paycheck
Paycheck
Bill Pmt -Check
BMI Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
BIii Pmt -Check
Bill Pmt -Check
Bill Pmt -Check
Check
Deposit
Transfer
Check
Check
Check
Bill Pmt -Check
Bill Pml·-Check
Check
Transfer
Check
Check
Check
Check
Check
Check
Bill Pmt -Check
Check
Check
Check
Check
Paycheck
Paycheck
Bill Pm! -Check

As of September 30, 2011
Date
9/15/2011
9115/2011
9115/2011
9/16/2011
9/16/2011
9/16/2011
9/16/2011
9/16/2011
9116/2011
9/16/2011
9/16/2011
9/16/2011
9/19/2011
9/19/2011
9/19/2011
9/19/2011
9119/2011
9/20/2011
9/20/2011
9/21/2011
9/2112011
9/21/2011
9/2312011
9/26/2011
9/2612011
9/2612011
9/26/2011
9/27/2011
9/2812011
9/28/2011
9/2912011
9/29/2011
9/30/2011
9/30/2011
9/30/2011

Total Business Checking

TOTAL

Name

Num

6224
6225

6226
5802
5803
6227
6228
6229
6230
6231
6232
5798

Bailey, Shawn W
Espinosa, William R
Regence BlueShield of Idaho
Coding Inertia, LLC
River Moss Technologies
Bailey,Shauna
Hawley Troxell Ennis & Hawley L...
Justin Casper
KellerCPA's
Select Staffing

Memo

-4,605.88

60018415
Work from 8/26/11 ...
Install water filter a...

SRI

Regence BlueShield of Idaho

60018415
Funds Transfer

5800
5801
6233

Testudodata
Legends Sports Bar
Kall8
Coallire Systems, Inc.
Solution Pro
William Espinosa
Funds Transfer

5806

6234
6235
5807

AWEBER Systems
McDonalds
Comodo Group
Federal Express
Goto my PC
Dell Financial Services
Goodwin Proctor LLP
Office Depot
Go lo Webinar
Shell
Office Depot
Bailey, Shawn W
Espinosa, William R
River Moss Technologies

Amount
-4,247.08
-2,439.70
-14,562.50
-6,150.00
-293.75
-414.40
-45.00
-1,618.00
-5,258.54
-600.00
-2,439.70
2,440.00
16.600.00
-20.00
-28.26
-10.01
-10,879.00
-5,967.39
-2,440.00
55,000.00
-179.40
-4.76
-285.00
-106.90
-59.92
-1,017.59
-491.35
-84.79
-99.00
-10.13
-74.19
-4,605.87
-4,247.09
-3,400.00

Balance

-3, 158.11
-7,405.19
-9,844.89
-24,407.39
-30,557.39
-30,851.14
-31,265.54
-31,310.54
-32,928.54
-38,187.08
-38,787.08
-41,226.78
-38,786.78
-22,186.78
-22,206.78
-22,235.04
-22,245.05
-33,124.05
-39,091.44
-41,531.44
13,468.56
13,289.16
13,284.40

12,999.40
12,892.50
12,832.58

11,814.99
11,323.64
11,238.85
11,139.85
11,129.72
11,055.53
6,449.66
2,202.57
-1,197.43

-26,284.48

-1,197.43

-26,284.48

·1,197.43
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D. John Ashby, ISB No. 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5200
Email: jashby@hawleytroxell.com
Attorneys for Defendant Peritus I Asset
Management, LLC
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWNW. BAILEY,

)
)

Plaintiff,

Case No. CV PI 1420704

)
)

vs.

)

MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

)

AMERICAN MEDICAL FILE, INC., a
California corporation; PERITUS I ASSETS
MANAGEMENT, LLC; RONALD J.
HELLER, an individual; DAVID J.
DESMOND, an individual; and WILLIAM R.
ESPINSOA, an individual,

)
)
)
)
)
)
)

Defendants.

)
)

I. INTRODUCTION
Plaintiff Shawn Bailey ("Bailey") was the President and CEO of American Medical File,
Inc. ("AMF"), a now-bankrupt corporation. Bailey claims that Defendant Peritus Asset
Management, LLC ("Peritus") -- one of many companies that loaned money to AMF -- promised
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to pay the wages Bailey earned while working for AMF. Bailey's Complaint initially alleged
that Defendant Peritus personally guaranteed his wages. However, Bailey has since admitted
that there was no personal guarantee.
Bailey is distancing himself from the "personal guarantee" theory alleged in his
Complaint in an attempt to escape the statute of frauds. Nevertheless, Bailey still alleges that
Peritus promised to pay the wages Bailey earned while working for AMF. Such a claim falls
squarely within the statute of frauds, which bars evidence of an alleged promise to pay debts of
another absent a written memorandum identifying the debt, the primary obligor and a promise to
pay the primary obligor' s debt. Summary judgment should be granted in favor of Peritus
because Bailey cannot point to a written contract under which Peritus promised to pay the wages
Bailey earned while working for AMF.

II. FACTUAL BACKGROUND

A.

American Medical File, Inc.
AMF, a now-bankrupt corporation, was incorporated in the State of California on

October 30, 2001, by Scot Anderson. Complaint, <JI 9; Affidavit of Counsel, Exh. A (Bailey
Deposition, Exh. 4). AMF did business as "OnFile" and was known as both "American Medical
File" and "OnFile." See Bailey Depo., 21:20-25.
AMF was in the medical records industry. It created a software platform that allows
users to store personal health information and digitized copies of medical records, test results and
advance health directives online in a password-protected account. AMF provided medical
records management products to hospital, healthcare providers, insurance companies and
individuals in exchange for fees. See Bailey Depo, 129:16 - 130:13, Exh. 15.
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B.

Peritus I Asset Management, LLC
Defendant Peritus I Asset Management, LCC ("Peritus") is a Delaware Limited Liability

Company. Complaint,<[ 3. Peritus is an investment advisory company that provides
discretionary investment management services to investors. Peritus advises clients on
investment opportunities and is paid a fee for its advice and for managing client investments.

See Affidavit of Ron Heller,<[ 3.

C.

The Peritus Global Opportunity Fund
AMF operated from 2001 through 2004 under the direction of its original founders

without any involvement from Peritus. See Bailey Depo. Exh. 8 at HEP00278. In 2004, a few of
Peritus' clients became interested in investing in AMF. Id. The Peritus Global Opportunity
Fund Limited Partnership (the "PGO Fund"), a Delaware limited partnership entity-- a "hedge
fund" -- was formed as a vehicle to invest in AMF and other similar opportunities. Id.
Numerous individuals and entities invested in the PGO Fund. Id. Between September 2004 and
November 2006, the PGO Fund invested $6.45 million in AMF in the form of secured
promissory notes and warrants. Id. The PGO Fund also provided AMF with a bridge loan
secured by the original AMF founders' shares in AMF. Id. at HEP00279. When AMF defaulted
on the bridge financing in 2005, the PGO Fund foreclosed on the security (the original founders'
shares in AMF) and became the owner of the majority of AMF's shares. Id.; Bailey Depo. 73:420.

D.

AMF Hires Shawn Bailey under an "Oral Employment Contract"
In approximately April of 2006, Plaintiff Shawn Bailey was hired as "Vice President of

Product Development for AMF." See Complaint,<[ 10. Bailey alleges that he was hired "under
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an oral employment contract that was not put in writing and signed by the Defendants in order to
perpetuate a fraud against Bailey." Id. at <JI 20. AMF paid Bailey a salary of $110,000 per year
and issued Bailey W-2's every year reflecting his wages paid. See Bailey Depo., p. 89:11 90: 18. Bailey was also awarded 500,000 shares in AMF to be vested over a three year period.
See Bailey Depo., Exh. 13.

E.

Bailey Promoted to AMF CEO with Control over AMF's Bank Accounts and
Management of the Day to Day Operations of AMF
After working for AMF for approximately one year, the AMF Board of Directors voted

to promote Bailey to be the President and CEO of AMF, as set forth in the April 12, 2007
meeting minutes written by Bailey:
The Board agrees to promote Shawn Bailey to CEO of American
Medical File and bestow all the rights and powers of the office
including signing authority on the bank account, effective
immediate! y.
See Bailey Depo., Exh. 11. The Board of Director Minutes were provided to AMF's bank to

authorize Bailey as a signatory on all of AMF's bank accounts. Id., Bailey Depo., 101:20 102:13. Bailey was one of just two authorized signatories on AMF's bank accounts. Id.
As the President and CEO of AMF, Bailey ran the day-to-day operations of AMF. On
behalf of AMF, Bailey signed contracts with customers and vendors and he filed corporate
documents on behalf of AMF with the California Secretary of State and the Idaho Secretary of
State. See Bailey Depo., 102:18-21, Exh. 12.

F.

The PGO Fund Dissolves and Peritus Starts Making Bridge Loans
After investing millions of dollars in AMF through secured promissory notes, the PGO

Fund decided to stop investing in AMF and dissolved, effective December 31, 2008. See Bailey
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Depo., 75:12-25. Upon dissolving, the AMF shares held by the PGO fund were distributed on a
pro-rated basis to each of the investors in the then-dissolved PGO fund. Id.
Like most start-up companies, American Medical File needed funding to pay its
operating expenses to supplement its limited customer revenues. That funding came from a
variety of sources. As set forth in the resume Bailey used to secure subsequent employment,
Bailey wrote business and marketing plans with investment bankers to raise over $2.3 million in
capital for AMF. See Bailey Depo., 77:11-22, Exh. 3. Some of that capital came in the.form of
stock purchases and other capital came in the form of loans. During Bailey's tenure as President
of AMF, approximately ten separate investors purchased AMF shares in exchange for funds used
to pay AMF' s operating expenses. Those stock grants, along with all prior stock grants are
reflected on AMF's stock ledger. See Bailey Depo., 78:2-16, Exh. 10. That stock ledger reflects
over 40 separate shareholders who contributed capital to AMF, along with a handful of key
employees, including Bailey, who were granted shares in AMF in exchange for their services.
Id. Bailey used the stock ledger to show the stock history of AMF to potential investors when he

sought additional funding from investors. Id.
In addition to capital contributions in the form of stock purchases, AMF received loans
from several sources. For example, the Inyo-Mono Title Company Profit Sharing plan ("InyoMono") loaned AMF $100,000 in in exchange for a promissory note signed by Bailey on behalf
of AMF. See Bailey Depo., Exh. 16. Bailey also obtained on behalf of AMF a $10,000 loan
from his own father. See Bailey Depo., Exh. 22. Between 2008 and 2011, Peritus provided
loans to AMF in the amount of approximately $800,000. See Bailey Depo., 107:8-21, Exh. 14.
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The loans from Peritus, Inyo-Mono, Bailey's father and others are not reflected on
AMF's stock ledger because they were loans, not stock purchases. As President of AMF, Bailey
tracked those loans, which are reflected in financial reports prepared by AMF' s outside
accountant. See Bailey Depo., 108:22-109:3. As set forth in Board of Director minutes prepared
by Bailey in 2009:
Shawn Bailey reported on the status of the current shareholder
registry and capital structure of the company. Shawn reported that
the capital structure [of] the company was made up of common
stock shareholders, long-term notes secured by warrants and only 2
unsecured notes ....
. . . .Attached, please find the updated loan calculations in interest
through December 31, 2009. Shawn also confirmed that all of this
information has been updated in a companies [sic] books and is
accurately reflected in all financial reports.
See Bailey Depo., Exh. 13; see also Heller Aff., Exhs. A-B (attaching examples of AMF

Financial statements and loan calculations reflecting loans from Peritus and others).
The same minutes also reflect a decision by the AMF Board of Directors to increase
Bailey's compensation as CEO of AMF:
Shawn Bailey has been an employee of American Medical File
since January 1, 2006 as the Vice President of product
development. At that time Shawn was awarded 500,000 shares to
be vested over a three-year period as a member of the executive
team. However, Shawn took over the role of CEO and president
on April 16, 2007 and has been working as and [sic] at will
employee since the expiration of that contract. It was decided that
Shawn should receive a new employment contract with the
following compensation terms. It was decided, starting on April 1,
2009 Shawn should receive an additional 1,500,000 shares to be
vested over three years. It was also decided that upon the signing
of a major insurance group that Shawn's annual salary should be
increased from $110,000 a year to $150,000 a year.
See Bailey Depo., Exh. 13.
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Bailey's 1,500,000 shares of AMF stock are listed in the stock ledger. Depo. Exh. 10.
The three other members of the AMF Board of Directors -- Ronald J. Heller ("Heller"), David J.
Desmond ("Desmond") and William R. Espinosa ("Espinosa") -- each hold 1,500,000 shares in
AMF as well. Id.

G.

The Written AMF Employment Agreement
Bailey alleges that he was not paid all compensation owed to him under his original "Oral

Employment Contract" and that, as of August 10, 2011, he was owed $95,000 in back wages.
Complaint, ff 13-14. Bailey alleges that he threatened to quit in August of 2011 unless he was
given a written employment contract and a promise that his back wages would be paid in full.
See Complaint, <]{14. Accordingly, AMF provided Plaintiff with a "letter of employment with

American Medical File, Inc. (OnFile)," which Plaintiff signed on October 10, 2011 (the "AMF
Employment Agreement"). See Complaint, <]{15; Exhibit A, attached as Bailey Depo., Exh. 1.
The AMF Employment Agreement outlines Bailey's role as Chief Technology Officer of AMF
and appoints Bailey as a "member of the Board of Directors of American Medical File to which
you and [the CEO] will provide regular reports." Id. Finally, the AMF Employment Agreement
provides for an annual salary of $150,000 and confirms that Bailey had been awarded "1,500,000
shares of stock in American Medical File, Inc." Id.
At the time of the AMF Employment Agreement, the AMF Board of Directors consisted
of four individuals: Heller, Desmond, Espinosa and Bailey. See Bailey Depo., 122:2-17. The
AMF Employment Agreement was signed by all three other members of the AMF Board of
Directors. See Bailey Depo., Exh. 1. The signature lines for Desmond and Heller reference their
titles as members of the AMF Board of Directors and also note that they are Board Members of
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Peritus I Asset Management, LLC. However, the body of the AMF Employment Agreement
does not state that Bailey was employed by Peritus, that Peritus was obligated to pay Bailey's
salary or make a single reference to Peritus. Id. In fact, Bailey admitted during his deposition
that the AMF Employment Agreement does not provide that Peritus would pay his salary:
Q. Does this contract say who was going to pay your salary?
A. I think it talks about who I work for. It's a letter of
employment from American Medical File, but I don't see -- I don't
remember any agreement on who was going to pay ....

See Bailey Depo., 119:16-21.
All wages paid to Bailey after execution of the AMF Employment Agreement came in
the form of a check from AMF. Id. at 89:11-18.

H.

UHC Contract
AMF had lofty goals. The business plan drafted by Bailey in December of 2008 sets

forth a goal of becoming "one of the top· three PHR providers in the world within 5 years."
Depo., Exh., 129:18 - 130:3, Exh. 15. The business plan projected annual revenues in excess of
$15,000,000 in 2009 and $75,000,000 by 2011. Id. AMF's "primary focus" was "to sale the
company to a potential buyer" with "an eye towards IPO [Initial Public Offering]." Id. AMF
was targeting a "10-15x multiple" sale, i.e., a sale price of 10-15 times its annual revenues. If
that would have happened, AMF Shareholders would have made a lot of money. Id. at 131:7-12.
No shareholder held more shares than Bailey, so Bailey stood to make as much or more from a
sale as any other AMF shareholder. See Bailey Depo., Exh. 10.
AMF took two big steps toward that goal when Bailey signed contracts with two major
players in the healthcare market -- the Presbyterian Hospital in New York and United Health
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Care, one of the largest insurance companies in the United States. See Bailey Depo., 131: 18 134:9. Those contracts had the potential to bring in big revenues and position AMF for a
lucrative sale to investors. Id. Unfortunately, neither contract succeeded. In March of 2013,
UHC notified AMF of what it considered deficiencies in the software provided by AMF and
demanded that the deficiencies be timely remedied. Id. at 140:5-141:9. Around that same time,
Bailey resigned from his employment with AMF. See Bailey Depo., 143:8 - 144:15. Bailey
simply stopped coming to work on March 17, 2013. See Bailey Depo., Exh. 15 (Answer to
Interrogatory No. 15) ("Mr. Bailey stopped working March 17, 2013"). Bailey did not give 30
days' notice of his resignation. Id. (Answer to Interrogatory No. 13); Bailey Depo., 144:13-15.
AMF asked Bailey to work for an additional 30 days, but Bailey refused. Id. at 144:4-15.
AMF issued Bailey his final paycheck on March 27, 2013. See Bailey Depo., Exh. 18.
Bailey filed for unemployment benefits against AMF -- not Peritus -- because AMF was Bailey's
employer. See Bailey Depo., 149: 1-18.
Not surprisingly given that its Chief Technology Officer resigned around the same time
UHC notified it of software deficiencies, AMF was not able to remedy the contract breaches
asserted by UHC, resulting in termination of the UHC contract. Id. at 141:6-9. As of March of
2013, AMF had no customers, no revenue source and no Chief Technology Officer. Id.
I.

Bailey Demand Letters Sent to AMF Only
A few days after resigning, Bailey hired an attorney, R. Wade Curtis, who sent a demand

letter to AMF asserting that "American Medical File, Irie., aka 'OnFile,' has failed and refused to
pay Shawn his by-monthly salary over the past many months .... " See Bailey Depo. Exh. 19.
The letter demanded that AMF pay Bailey $129,545.75 in back wages and $300,000 in
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severance pay. The letter was sent to AMF only -- not Peritus -- and makes no mention of
Peritus whatsoever. Id.
A few months later, Bailey hired a second law firm, Parsons Behle & Latimer, to
represent him in his claims against AMF. That law firm sent a second demand letter to AMF
only, which similarly asserted that "American Medical File, Inc., d/b/a 'OnFile' ... owes Mr.
Bailey approximately $130,000 (gross) in unpaid wages and $300,000 in severance pay." See
Bailey Depo., Exh. 20. Again, no mention was made of Peritus.

J.

The Complaint

On October 30, 2014 -- eighteen months after his resignation and fifteen months after the
last communication from his second set of lawyers -- Bailey filed his Complaint against
American Medical File. The Complaint asserts a breach of contract claim against AMF, alleging
that Bailey is owed $129,549.75 in wages and $300,000 in severance.
Although his prior demand letters made no mention of Peritus, Bailey's Complaint also
asserts claims against Peritus and the three other members of AMF' s Board of Directors -Heller, Desmond and Espinosa. First, the Complaint asserts that "Peritus is believed to be the
primary shareholder of AMF and is therefore liable for the debts of AMF." Complaint,<[ 3.
Second, the Complaint asserts that Peritus, Desmond, Heller and two unnamed individuals -Tim Gramatovich and Bob Forgie -- orally agreed to "guarantee payment of Bailey's salary and
other compensation." Id. at<[ 11. Third, the Complaint asserted a tort claim for intentional
infliction of emotional distress against Desmond, Heller and Espinosa, based on conduct
alleged! y committed by those members of the AMF Board of Directors. Id. at <J[<J[ 26-31.
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The Complaint asserted that Bailey was employed by all "Defendants," i.e., AMF, Peritus
and even the individual defendants. Id. at <J[ 20; see also id. at <J[lO (alleging that Bailey was
employed by "AMF and Peritus").

K.

The Motion to Dismiss
Peritus and the individual defendants filed a Rule 12(b)(6) motion to dismiss Bailey's

claims for failure to state a claim against them. The individual defendants moved to dismiss the
tort claims on grounds that an employee cannot assert intentional infliction of emotional distress
claims arising out of workplace conduct by co-workers. In an attempt to obtain tort damages
against the individual defendants, Bailey abandoned the assertion in his Complaint that he was
employed by AMF and Peritus and asserted unambiguously that "AMF was Bailey's only
employer." See Memorandum in Response to Defendants' Motion to Dismiss ("Bailey
Memorandum"), p. 14; see also id. at p. 13 ("Again, Peritus and Heller were not Bailey's
employer").
The Court dismissed all claims against the individual defendants for failure to state a
claim. Specifically, the Court dismissed Bailey's claims for intentional infliction of emotional
distress because the conduct alleged by Bailey, even if assumed to be true, was not so extreme
and outrageous as to state a claim for intentional infliction of emotional distress. See Order
Granting Defendants' Motion to Dismiss, p. 5. The Court also dismissed Bailey's claims that the
individual defendants personally guaranteed Bailey's salary because those claims are barred by
the statute of frauds. Id.
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L.

AMF Bankruptcy

AMF filed bankruptcy on May 22, 2015. See Notice of Bankruptcy Filing of Defendant
American Medical File, filed May 26, 2015. Peritus lost all of the money it loaned to AMF -- as
did the more than 40 other individuals and entities that either loaned money to AMF (totaling
over $15,000,000) or bought AMF Stock. See Bailey Depo., 138:5-13, Exh. 10.

III. ST AND ARD OF REVIEW
Summary judgment is appropriate if "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter oflaw." I.R.C.P. 56(c).

IV. ARGUMENT
The Court has already dismissed Count Two of Bailey's Complaint (intentional infliction
of emotional distress) and all claims against the individual defendants. AMF is no longer a party
to this action in light of its bankruptcy filing. I Thus, the only claim remaining in this case is a
breach of contract claim against Peritus. Bailey's general theory is that Peritus is liable for the
wages and severance allegedly owed by AMF. However, the specifics of Bailey's theory have
changed since filing his Complaint in several key ways.
First, Bailey's Complaint initially alleged, in very specific terms, that Peritus, Desmond,
Heller, Gramatovich and Forgie all agreed to personally guarantee Bailey's wages during an
April 12, 2007 meeting of the AMF Board of Directors:

1 Peritus does not concede that AMF owed Bailey the amounts claimed in his Complaint.
However, this motion for summary judgment focuses solely on whether Peritus is liable for
any debts allegedly owed by AMF.
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On or about April 12, 2007, AMF had a Board of Directors
meeting wherein it was determined by Desmond, Heller, Tim
Gramatovich and Bob Forgie (as Directors of [AMF] and
employees of Peritus) to hire Bailey as the CEO of AMF and to
employ him on a written employment contract wherein they
personally and Peritus would guarantee payment of Bailey's salary
and other compensation.
Complaint, 'I[ 11.
Bailey has now disavowed that theory. In response to discovery requests to identify all
guarantees, Bailey admitted that "[t]here was no guarantee from any individual or entity." See
Bailey Depo., Exh. 2 (Answer to Interrogatory No. 12). In fact, as set forth in the minutes of the
April 12, 2007 Board of Director meeting, which Bailey himself drafted, two of the individuals
initially alleged to have made personal guarantees during the April 12, 2007 meeting (Heller and
Gramatovich) did not even attend the meeting. See Bailey Depo, Exh. 11. Bailey admitted in his
deposition that the allegations of a personal guarantee in paragraph 11 of his Complaint were an
"overstatement" and that Peritus did not personally guarantee his wages:

Q. Did Peritus tell you it was guaranteeing your wages?
A. No.
Bailey Depo., 96:4-6; 100:24 - 101:3.
Second, while Bailey's Complaint alleged that he was employed by "AMF and Peritus"
(Complaint, <JI 10), he has since admitted that "AMF was Bailey's only employer," and that
Peritus never employed Bailey. Bailey Memorandum, p. 14; see also id. at p. 13 ("Again,
Peritus and Heller were not Bailey's employer").
Third, while Bailey's Complaint alleged that "Peritus is believed to be the primary
shareholder of AMF and is therefore liable for the debts of AMF" (Complaint, <JI 3), it is now
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undisputed that Peritus does not own any stock in AMF and never has. See Bailey Depo., 78:216, Exh. 10.
The abandonment of these theories is significant because "[t]he only issues considered on
summary judgment are those raised by the pleadings." Mickelsen Const., Inc. v. Horrocks, 154
Idaho 396, 405 (2013).

1.

Shareholders (Much Less Creditors) are Not Liable for the Alleged Debts of
a Corporation

Plaintiff's Complaint offers the conclusory assertion that "Peritus is believed to be the
primary shareholder of AMF and is therefore liable for the debts of AMF." See Complaint, <JI 3.
As set forth above, however, Peritus simply is not and never has been a shareholder of AMF. At
one point in time, the PGO Fund -- a now dissolved legal entity -- was AMF' s largest
shareholder. However, that legal entity dissolved and all shares went to the limited partners of
the PGO Fund individually. Peritus does not own any shares in AMF and never has. Peritus is
merely o!le of many creditors that has loaned money to AMF.
Even if Peritus were a shareholder of AMF, shareholders of a corporation are not liable,
as a matter of law, for the debts of corporation. Absent piercing of the corporate veil, "the
stockholders of a corporation are not personally liable for corporate obligations." Davidson v.
Beco Corp., 112 Idaho 560, 568-569 (Idaho Ct. App. 1986), partially overruled on other grounds,
114 Idaho 107, 753 P.2d 1253 (1987); see also Bing Crosby Minute Maid Corp. v. Eaton, 46 Cal.
2d 484, 487 (1956) ("In this state a shareholder is ordinarily not personally liable for the debts of
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the corporation; he undertakes only the risk that his shares may become worthless.").2 Peritus
was just one of many entities or individuals that loaned funds to AMF. Loaning funds to AMF
cannot make Peritus liable for AMF' s debts.

2.

Only Employers are Liable for an Employee's Wages

Neither shareholders nor entities that loan funds to a corporation are liable for an
employee's wages. Rather, only employers are liable for an employee's wages. See LC. §45608 ("Employers shall pay all wages due to their employees .... "). As one court has explained:
The duty to pay wages is an obligation that can only arise from the
employer-employee relationship .... Plaintiffs here were employed
by Kline. Aquatic had no control over the manner in which the
diving operations were conducted. It is clear that plaintiffs were
not employees of Aquatic. There being no employer-employee
relationship, Aquatic cannot owe them wages.
Jernigan v. Lay Barge Delta Five, 296 F. Supp. 127, 128-29 (S.D. Tex. 1969) affd, 423 F.2d

.
1327 (5th Cir. 1970) (citations omitted).
Bailey's Complaint alleged that he was employed by both "AMF and Peritus." However,
Bailey disavowed that theory in an attempt to obtain tort damages against the individual
defendants, and Bailey has since admitted that "AMF was Bailey's only employer." See Bailey

2

Bailey does not allege facts that would allow him to pierce the corporate veil, nor could he
because of his status as a corporate insider who served as both CEO of the corporation and a
member of its board of directors (Complaint, 'JI 11; Exh. A). See Wynn v. Treasure Co., 146
Cal. App. 2d 69, 76 (Cal. App. 2d Dist. 1956) ("It is a well-settled general rule that a person
who has acted as director, officer, or agent of an association purporting to be a corporation is
estopped to deny its corporate existence both as against the alleged corporation itself and its
members and stockholders."). Given that AMF is a California corporation, any claim that
Peritus is liable for AMF's debts is governed by California law. See RESTATEMENT
(SECOND) OF CONFLICTS § 307 (1971) ("The local law of the state of incorporation will be
applied to determine the existence and extent of a shareholder's liability to the corporation
for assessments or contributions and to its creditors for corporate debts.")
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Memorandum, p. 14. Given the undisputed fact that Bailey was never employed by Peritus and
was only employed by AMF, Peritus is not liable for AMF's wages absent a personal guarantee.

3.

Bailey Has Conceded that Peritus did Not Guarantee Bailey's Wages

Bailey's Complaint alleged that Peritus (and four individuals) each personally guaranteed
his wages during a Board of Directors meeting that two of the four supposed guarantors did not
even attend. However, Bailey has since admitted that "[t]here was no guarantee from any
individual or entity." See Bailey Depo., Exh. 2 (Answer to Interrogatory No. 12).

4.

Bailey's Claim that Peritus Promised to Pay Wages Owed by AMF Does Not
Satisfy the Statute of Frauds

While disavowing any "guarantee," Bailey asserts that Peritus promised to pay his salary.
In support of that assertion, Bailey relies on the AMF Employment Agreement. No matter how
Bailey characterizes the alleged promise by Peritus to pay his wages earned as an employee of
AMF -- i.e., a "guarantee" or some other label -- such a claim is barred as a matter of law by the
statute of frauds.
The statute of frauds broadly requires that all alleged promises to pay the debt of another
be in writing to be enforceable. Specifically, the statute of frauds provides:
In the following cases the agreement is invalid, unless the same or
some note or memorandum thereof, be in writing and subscribed
by the party charged, or by his agent. Evidence, therefore, of the
agreement cannot be received without the writing or secondary
evidence of its contents:

2. A special promise to answer for the debt, default or miscarriage
of another, except in the cases provided for in section 9-506, Idaho
Code.
J.C. § 9-505(2).
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While no longer calling it a "guarantee," Bailey's allegation is still that Peritus promised
to pay AMF's debt -- the wages Bailey earned as an employee of AMF. Thus, the alleged
agreement falls squarely within the statute of frauds as a "promise to answer for the debt, default
or miscarriage of another." Id. An alleged contract that falls within the statute of frauds "is
unenforceable if there is not a sufficient writing to comply with the statute of frauds."
Mickelsen, 154 Idaho at 401. "In order to render an oral contract falling within the scope of the

statute of frauds enforceable by action, the memorandum thereof must state the contract with
such certainty that its essentials can be known from the memorandum itself, or by a reference
contained in it to some other writing, without recourse to parol proof to supply them." Id. at 402.
Thus, "[e]ven if there were sufficient facts to prove the oral agreement and it was proved, it is
unenforceable if there is not a sufficient writing to comply with the statute of frauds." Id. "The
memorandum which evidences the verbal agreement must contain all the terms of that
agreement." Id. "Otherwise, it cannot be enforced at law or in equity." Id.
Alleged agreements in the nature of a guarantee "must be strictly construed and not
extended beyond the express limits of the instruments creating them." Gulf Chem. Employees
Fed. Credit Union v. Williams, 107 Idaho 890, 894 (Idaho Ct. App. 1984) (citing 38 AM.JUR.2d

Guaranty§§ 5, 26, 37). "For an instrument to be enforceable as a guarantee, it must show, with
reasonable clarity, an intent to be liable on an obligation in case of default by the primary
obligor, and the agreement must contain the express conditions of that liability and the
obligations of each party within the four comers of the document." 38 AM.JUR.2d at§ 5. "A
guarantee is not implied from language that does not clearly and unambiguously reflect an
intention to assume that responsibility." Id. at§ 25.
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The Idaho Supreme Court recently explained these requirements in Mickelsen
Construction, Inc. v. Horrocks, 154 Idaho 396,402 (2013). In that case, Accelerated Paving

owed Mickelsen $34,980. Mickelsen asserted that Sunshine Secretarial Services and Lesa
Horrock, individually, guarantee the sum owed to Mickelsen. Mickelsen argued that the alleged
guarantee satisfied the statute of frauds because it was evidenced by a check signed by Ms.
Horrock drawn on a Sunshine Secretarial Services account. The Idaho Supreme Court held that
the check, even though signed by the alleged guarantors, did not satisfy the statute of frauds
because (1) the document "does not show any intent by either of the Defendants to be liable for
the obligation of some other person or entity"; (2) the document "does not name or identify the
person or entity that is primarily liable, and it does not specify what obligation of that person or
entity is allegedly being guaranteed"; and (3) "[t]here is nothing on the check indicating that
either Ms. Horrocks or Sunshine Secretarial agreed to guaranty any obligation of Accelerated
Paving to Mickelsen Construction." Id. at 402.
Thus, to satisfy the statute of frauds, an alleged promise to pay the obligations of another
must be contained in a written memorandum that (1) evidences an "intent by [a defendant] to be
liable for the obligation of some other person or entity," (2) "name[s] or identif[ies] the person or
entity that is primarily liable"; and (3) "specif[ies] what obligation of that person or entity is
allegedly being guaranteed." Mickelsen, 154 Idaho at 402; see also 37 C.J.S. Statute of Frauds§
120 ("To satisfy the statute of frauds regarding the debt of another, the guaranty must identify
the debt, the promisee and the promisor"); Modem Law of Contracts § 7:24 ("The basic rule is
that a promise to answer for the debt of another (a guaranty, or, depending on the nature of the
transaction, a suretyship) must identify the obligation, the principal obligor by name, the
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promisor and the promise. The statute of frauds will not be satisfied if there is any omission.");
Hong Investments, LLC v. Sarsfield, 717 S.E.2d 679, 680 (Ga. App. 2011) ("The statute of frauds
requires ~at a promise to answer for the debt of another, in order to be binding on the promisor,
must be in writing and signed by the party to be charged therewith" and must "identify the debt,
the principal debtor, the promisor, and the promisee.").
The AMF Employment Agreement does not satisfy any of these requirements. Just like
the signed document in Mickelson, the AMF Employment Agreement, "does not show any intent
by either of the Defendants to be liable for the obligation of some other person or entity." Id. It
"does not name or identify the person or entity that is primarily liable, and it does not specify
what obligation of that person or entity is allegedly being guaranteed." And, "[t]here is nothing
on the [AMF Employment Agreement] indicating that [Peritus] agreed to guaranty any
obligation of [AMF] to [Bailey]." Id.
The AMF Employment Agreement simply does not state that Peritus will pay the wages
Bailey earned during his employment with AMF. In fact, the body of the AMF Employment
Agreement does not make a single reference to Peritus. Instead, it refers only to AMF. The very
first line of the agreement states that it is "a letter of Employment with American Medical File,
Inc. (OnFile)." See Complaint, Exh. A. It awards Bailey "1,500,000 shares of stock in
American Medical File, Inc." -- something Peritus cannot do given that it does not own any AMF
stock. It appoints Bailey as a "member of the Board of Directors of American Medical File to
which you and [the CEO] will provide regular reports." Id.
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The most basic provision of the agreement alleged by Bailey -- that Peritus would pay the
wages Bailey earned during his employment with AMF -- is nowhere to be found. In fact,
Bailey admitted in his deposition that there was no such agreement:

Q. Does this contract say who was going to pay your salary?
A. I think it talks about who I work for. It's a letter of
employment from American medical File, but I don't see -- I don't
remember any agreement on who was going to pay ....

See Bailey Depo., 119:16-21.
The Court may not look to parole evidence to support Bailey's claim that Peritus
promised to pay his wages. See Mickelsen, 154 Idaho at 402 (to satisfy the statute of fraud, "the
memorandum thereof must state the contract with such certainty that its essentials can be known
from the memorandum itself, or by a reference contained in it to some other writing, without
recourse to parol proof to supply them"). Even if the Court were to look beyond the four comers
of the AMF Employment Agreement, Bailey's conduct unambiguously corroborates the fact that
Peritus never agreed to pay his wages. As an initial matter, Peritus never paid Bailey's salary
even though there were times that AMF did not have the money to pay Bailey's salary.
Moreover, Bailey's salary was, deliberated in meetings of the AMF Board of Directors,
which were documented by Bailey himself in meeting minutes. Those minutes make no mention
of Peritus, much less that Peritus agreed to pay Bailey's wages. See Exh. 11 (minutes of the
April 12, 2007 Board of Director meeting in which Bailey was promoted to CEO of AMF); Exh.
13 (minutes of the April 19, 2010 Board of Directors meeting in which the Board discussed
officer compensation, agreed to grant Bailey 1,500,000 shares of AMF Stock and agreed to
increase his salary from $110,000 to $150,000 upon the signing of a major insurance group). If
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Peritus had agreed to pay Bailey's salary, surely Bailey would have documented such an
agreement in the minutes he drafted.
Perhaps most tellingly, Bailey sent two demand letters (from two experienced lawyers)
addressed only to AMF, asserting that "American Medical File, Inc." owed Bailey approximately
$430,000. See Bailey Depo., Exhs. 19-20. Neither letter makes any mention of Peritus even
though Bailey knew AMF had no revenue source and was over $15,000,000 in debt.

5.

The Reference to Peritus in Heller's and Desmond's Signature Lines Does
Not Make Peritus a Party to the AMF Employment Agreement

Bailey seems to claim that Peritus is liable for his AMF wages because the signature lines
of two of the three individuals signing the AMF Employment Agreement on behalf of AMF
referenced both their AMF and Peritus titles. At the time of the AMF Employment Agreement,
there were four individuals on AMF' s Board of Directors -- Bailey, Heller, Desmond and
Espinosa. Plaintiff could not sign his own employment agreement, so it was signed by the other
three members of the AMF Board of Directors. Each signature line references the signor's title
as a member of the AMF Board of Director. Heller and Desmond's signature lines note that they
also serve as directors of Peritus.
Courts around the country have recognized that a mere signature on a contract does not
create contractual liability when the alleged party to the contract is not mentioned in the body of
the contract. "The general rule supported by the courts is substantially to the effect that when the
body of a contract purports to set out the names of the parties thereto and a person not named in
the body of the contract signs the contract, and there is nothing in the contract to indicate that
such person signed as a party, such person is not bound by the contract and hence is not liable
thereunder." Viacom Outdoor, Inc. v. Taouil, 254 S.W.3d 234, 239-40 (Mo. Ct. App. 2008)
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(entering judgment in favor of a defendant because "the Agreement sets out the names of the
parties in the body of the contract and [defendant]'s name does not appear" and "there is no
language in the Agreement obligating [defendant]"); see also In re Wirth, 355 B.R. 60, 63-64
(N.D. Ill. 2005) ("[w]here a third party merely annexes his name to a contract in the body of
which he is not mentioned, and which is a complete contract between other parties signing it and
mentioned in it, such third person does not thereby become a party to the efficient and operative
parts of the contract, his signature in such case being only an expression of assent to the act of
the parties in making the contract.").
Here, the AMF Employment Agreement identifies the two parties to the contract: (1)
AMF as the employer; and (2) Bailey as the employee. It makes no mention of Peritus, and does
not state any obligations owed by Peritus. It does not even have a separate signature line for
Peritus. Rather, Bailey is attempting to take advantage of a mere reference in a signature line to
the fact that two of the four member of AMF' s Board of Directors are also members of the
Peritus Board of Directors.
In fact, Bailey seems to acknowledge that Peritus is not a party to the AMF Employment
Contract. The AMF Employment Contract merely provides that is Bailey an employee of AMF
and sets forth his duties for AMF and his salary. If Peritus were a party to the AMF Employment
contract, Peritus would be considered Bailey's employer. However, Bailey has admitted that he
was never employed by Peritus and that "AMF was Bailey's only employer" in an attempt to
obtain tort damages outside of his employment contract. Bailey Memorandum, p. 14.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - 22

000274
44378.0004. 7986262. l

~

•· '

....

•

V. CONCLUSION
For the reasons set forth above, Peritus respectfully asks the Court to enter summary
judgment in its favor.

DATED THIS

21_ day of January, 2015.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By~

~

~hnAshby, !SB No. 7228
Attorneys for Defendant Peritus I Asset
Management, LLC
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
*****

SHAWN W. BAILEY,
Plaintiffs
V.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV Pl 1420704

PLAINTIFF'S BRIEF IN
OPPOSITION TO DEFENDANT
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JUDGMENT

*****

I.
INTRODUCTION
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It should be noted that subsequent to filing this lawsuit AMF filed bankruptcy under
Chapter 7 of the Bankruptcy Code. The claims against AMF are barred as a result of the
bankruptcy and are no longer being pursued in this lawsuit. Further, this Court has already
dismissed the claims against the individual defendants Ronald J. Heller and David J.
Desmond based upon their Motion to Dismiss.

Likewise, William R. Espinosa was

dismissed. The Plaintiff asserted in his response to Defendants' Motion to Dismiss that Mr.
Heller and Mr. Desmond could be individually liable in the event it was asserted they did
not have authority to enter into the contract for Peritus. That affirmative defense was not
asserted by Peritus in its answer to the Complaint and is therefore waived. Therefore, the
Plaintiff only seeks judgment against Defendant Peritus for breach of the contract to pay
Bailey.

II.
BACKGROUND FACTS
Many of the facts related to this lawsuit are undisputed. Most of the background
facts concerning the history of American Medical File, Inc. (hereinafter referred to as
"AMF") and its relationship to Defendant Peritus I Asset Management, LLC (hereinafter
referred to as "Peritus") is provided by Ronald L. Heller in his affidavit. Most other facts are
in the form of documentary evidence submitted by the parties. The critical background
facts follow:
1.

Ronald Heller is the Managing Partner of Defendant Peritus I Asset
Management, LLC. (Heller Affidavit para. 2.)
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2.

Peritus is an investment advisory company that provides discretionary
investment management services to investors. Peritus advises clients on
investment opportunities and is paid a fee for its advice and for managing
client investments. (Heller Affidavit para. 3.)

3.

In 2004 Peritus formed the PGO Fund to invest in AMF. Between 2004 and
2006 the PGO Fund invested $6.45 million in AMF. The PGO Fund also
provided AMF a bridge loan. AMF defaulted on the bridge loan in 2005.
PGO became the owner of the majority of AMF's shares. (Heller Affidavit,
para 4.)

4.

The PGO Fund dissolved effective December 31, 2008. AMF's shares were
distributed pro rata to Peritus' clients. (Heller Affidavit, para. 5.)

5.

After December 31, 2008, Peritus itself began loaning funds to AMF. By
2010 the loan balances on loan Nos. 1 - 3 alone totaled $2,177,625.00.
(See Heller Affidavit, para. 6 and Exhibit "A".)

6.

Ron Heller, Managing Member of Peritus and Dave Desmond, COO of
Peritus were members of the AMF Board of Directors. (Heller Affidavit, para.
7.)

7.

Heller and Desmond as officers of Peritus made an offer of employment to
Bailey on March 10, 2006, for Bailey to become a VP of AMF. (See Bailey
Affidavit, para. 13 and attached Exhibit "A".)

8.

AMF generated $2,500.00 per month in revenue in 2006.

Heller and

Desmond required Bailey to build the team necessary to further plan and
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develop the overall product architecture and solution set of AMF (See Exhibit
"A" to Bailey Affidavit.)
9.

Bailey was required to work closely with Peritus employee, R. J. Dundas
(who was the acting President of AMF), Desmond and Heller to establish and
grow a viable revenue stream. (See Exhibit "A" to Bailey Affidavit.)

10.

Peritus was solely responsible for raising funds from investors to finance the
AMF business. (See Affidavit of Bailey, para. 19.)

11.

Bailey was owed approximately $95,000.00 in back pay by late July or early
August 2011. Bailey became frustrated due to the lack of funding by Peritus
and therefore terminated his employment at AMF. (See Bailey Affidavit,
paras. 19 and 22.)

12.

Ron Heller and Dave Desmond contacted Bailey and requested that he
return to work.

Bailey told them he would not return to work until (he)

received a written contract signed by Peritus in which Peritus was obligated
to fund his salary. (Bailey Affidavit, para. 23.)
13.

Ron Heller and Dave Desmond sent Bailey a letter of employment agreeing
to pay Bailey $150,000.00 per year salary with payments on the 15th and last
day of each month. Upon termination Bailey was to be paid severance pay
equal to two years annual base salary. Heller and Desmond signed in their
capacity as the President and Chief Operating Officer of Peritus I Asset
Management, LLC. (See Exhibit "E" to Affidavit of Shawn Bailey.)
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14.

Between January 1, 2012 and March 15, 2013, salary payments totaling
$40,119.05 were not paid to Bailey. On March 28, 2013 Bailey's attorney
mailed a demand letter with an accurate attached schedule of missed salary
payments between January 15, 2012, and March 15, 2013. (See Bailey
Affidavit, para. 31 and Exhibit "F".)

15.

Bailey's employment was terminated by March 20, 2013. (Bailey Affidavit,
para. 28.)

Ill.
LAW AND ARGUMENT

A.

The Statute of Frauds Does Not Apply to Original Obligations Per I.C.

§ 9-506.
Peritus argues Bailey's claim is barred by the statute of frauds. However, Peritus
fails to address I.C. § 9-506 which provides that a writing is not needed where the promise
by Peritus is an "original obligation."

The facts of this case fit squarely within that

exception. The original obligation exception is explained in Treasure Valley Plumbing and
Heating, Inc. v. Earth Resources Co., Inc., 115 Idaho 373, 766 P.2d 1254 (Id App. 1988).
The defendants in that case made essentially the same argument as Peritus that a
"guarantee" must be in writing.
The company contends that the court erred as a matter of law
because a subcontractor cannot recover a personal judgment against
a property owner without privity of contract or a written guaranty."
Treasure Valley Plumbing and Heating, Inc. v. Earth Resources Co.,
Inc., 115 Idaho at 378. (Emphasis added.)
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The trial court had made a finding of fact that the defendant's representatives had
made unequivocal oral assurances that the landowner would pay the subcontractor for
repair costs and removal of a pipe. Under the written contract, the owner would pay the
general contractor that was obligated to pay his subcontractor. The trial court entered
judgment on the oral promises even though the subcontractor was not a party to the written
contract between the landowner and the general contractor. The general contractor had
failed to perform under the written contract just as AMF has failed to pay Bailey. The Court
stated.
It is true that I.C. § 9 - 505 generally requires a written promise.
However, an exception exists when the promise is original or
independent from and not merely collateral to, the agreement
between the promisor and the third-party debtor. An original
obligation of the promisor is not covered by the terms of the statute of
frauds. See I.C. § 9-506. Ordinarily, the determination of whether an
oral promise constitutes a collateral or an original obligation is a
question of fact. Beaupre v. Kingen, 109 Idaho 610, 710 P.2d 520
(1985). Treasure Valley Plumbing and Heating, Inc. v. Earth
Resources Co., Inc., supra, 115 Idaho at 378.
The issue of whether the promise from Peritus to pay Bailey's wages (or to fund
AMF sufficiently so AMF could issue checks to Bailey) is an original promise is a question
of fact that ordinarily would not be resolved by the Court on summary judgment. However,
the Idaho Supreme Court upheld the trial court's implicit finding that the landowners
promise to the subcontractor was an "original" promise in Treasure Valley Plumbing &
Heating v. Earth Resources Co., Inc., 115 Idaho 373, 766 P.2d 1254 (App. 1988).
The main purpose rule provides that were the promisor (the owner)
"has for his object a benefit which he did not enjoy before his promise,
which benefit accrues immediately to himself, his promise is original,
whether made before, after or at the time of the promise of the third
party (the general contractor), notwithstanding that the effect is to
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promise to pay or discharge the debt of another." In order for the rule
to apply, there must be consideration for the owner's promise and the
consideration must be beneficial to him.
Here, we believe that there was consideration for Earth Resources'
promise and that a benefit was derived by the company. The
separate consideration consisted of Treasure Valley's promise to redo work on a damaged stretch of pipe that already had been installed.

Thus, Earth Resources' pledge to pay was separate and apart from
the original agreement between Mountain States and Treasure Valley.
Treasure Valley Plumbing & Heating, Inc. v. Earth Resources Co.,
Inc., 115 Idaho at 378-79. (Emphasis added.)

See also, U.S. Federal Court decision in Cayne v. Washington Trust Bank, U.S. Dis.
Ct., Dist. Of Idaho, Sept. 30, 2013, (decision attached).
An assumed obligation falls within the exception to the statute of frauds as
an original promise and need not be in writing. (Citation omitted.)
(Defendants as assignees who assumed third party's liabilities were the
original promisors for purposes of Idaho's statute of frauds. Cayne v.
Washington Trust Bank, pg. 6.
In Merdes v. Underwood, 742 P.2d 245 (Alaska 1987), the Supreme Court of Alaska
clearly explained the "main purpose rule."
An agreement to pay the debt of another does not come within the
statute of frauds where the surety promisor's "main purpose" is to
benefit his own pecuniary or business position. See generally
Restatement (Second) Contracts §116 (1981). Here the record
demonstrates that the agreement to pay the debt was given for
Mercies' own business advantage.
It served the function of
forestalling litigation against OHM, a corporation in which the Mercies
were initially 80% shareholders and later became 100% shareholders,
as well as benefitting his "credit reputation." Mercies v. Underwood,
742 P.2d 245, 251-52 (Alaska 1987).
It is not necessary to show any direct financial benefit to Peritus, it is enough to
show Peritus was only concerned about its reputation.
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Moreover, his own business reputation was at stake since he
assumed the title of 'elected chairman of the board' of Apex and
undertook to save the failing company. It is well settled that whenever
the leading and main object of the promisor is not to become surety or
guarantor of another but to subserve some purpose or interest of his
own, the promise is not within the statute (of frauds) even though
performance of the promise may pay the debt or discharge the
obligation of another. Farr and Stone Ins. Brokers. Inc. v. Lopez, 61
Cal App. 3rd 618 at 622 (Calif. 1976).
The facts of this case fit the original obligation exception. It is true that AMF was
Bailey's employer and was obligated to pay Bailey. However, after 2006 AMF repeatedly
failed to pay Bailey the agreed to salary to the point Bailey was owed $95,000.00 by the
end of July 2012. As a consequence, Bailey quit his job. Peritus stepped in and promised
to make sure Bailey got paid and enticed Bailey to return to work. Clearly, Peritus had a
huge interest in bringing Bailey back to make AMF profitable.

Not only had Peritus

invested $6.5 million of its clients' money into AMF through the PGO Fund, Peritus itself
had loaned AMF more than $2,000,000.00 of Peritus money to make AMF successful.
Peritus saw Bailey as a critical player to help Peritus recoup its investments, its clients'
investments, and potentially make a huge return on those investments. Peritus signed a
written employment agreement promising to pay Bailey to entice him back to work. The
promise is an original obligation not subject to the statute of frauds.

B.

The Essential Terms of the Contract are Contained in the August 10,
2011 Contract.

The Defendants have failed to take into consideration that the written contract
contains all of the terms asserted by Bailey in the Complaint for breach of the written
contract. In the second paragraph it was agreed Bailey was employed "at will" and that he
PLAINTIFF'S BRIEF IN OPPOSITION TO DEFENDANT PERITUS I ASSETS
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would receive "severance pay equal to two (2) years annual base salary." (See, para. 2.)
The agreement further provides Bailey's base salary would be $150,000.00 per year but
that they would "revisit" his salary "once consistent arid reliable revenue streams" enabled.
The agreement awarded 1,500,000 shares of stock that were immediately vested and set
forth his job duties. Clearly, the contract was reasonably complete and certain on all
necessary terms to qualify as a "memorandum" under the Statute of Frauds.
The last page of the contract contained the signature page. Bailey contends the
signature page must be interpreted as written as well as consistent with Idaho corporation
law. Ordinarily, when an agent of a business entity signs on behalf of the entity only, the
agent should sign their name and the capacity in which they sign.
I.C. § 30-1-120 Requirements for Documents - Extrinsic Facts.
(7) The person executing the document shall sign it and state
beneath or opposite his signature his name and the capacity in which
he signs. The document may but need not contain a corporate seal,
attestation, acknowledgement, or verification. I.C. § 30-1-120.
(Emphasis added.)
The Idaho Entity Transactions Act has an identical provision specifying how agents
sign documents for a business entity.
I.C. § 30-18-703 Requirements for Filing of Documents.
(f) The document must state the name and capacity of the person
that signed it. The document may contain a corporate seal,
attestation, acknowledgment, or verification. I.C. § 30-18-703(f).
Reading the statues above, it is clear that after an agent signs his signature, it is the
practice in Idaho to then state the "capacity" in which the agent signed. In this case it is
clear that Heller and Desmond signed as officers of Peritus and as Directors of American
PLAINTIFF'S BRIEF IN OPPOSITION TO DEFENDANT PERITUS I ASSETS
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Medical File. Espinosa signed as Chairman and Chief Executive Officer, as well as a
"Board of Directors" member of American Medical File.
The plain language of the typewritten contract, which appears to be drafted by
Peritus is unambiguous as a matter of law. Unambiguous contracts must be enforced as
written. If summary judgment is appropriate, judgment must be entered for Bailey against
Peritus.
The Idaho Supreme Court has ruled on numerous cases where ambiguities are
created when parties sign contracts that require a factual determination. In Bream v.
Benscoter, 139 Idaho 364, 79 P.3d 723 (2003) the issue was whether Benscoter signed a

.

promissory note as a witness or a guarantor. After considering parol evidence, the district
court, sitting without a jury, ruled that the contract was ambiguous but the evidence showed
Benscoter signed only as a witness.
A person looking at the note could reasonably conclude that the
maker or guarantor was to sign in the right-hand column of signature
lines, which did not have any designation above them. The district
court did not err in finding that the promissory note is ambiguous on
its face as to whether Ada Benscoter signed as a witness or a
guarantor. Therefore, the district court did not err in admitting parol
evidence as to the intent of the parties. Bream v. Benscoter, 139
Idaho 364, 367, 79 P.3d 723 at 726 (2003).
In Dille v. Doerr Distributing Co., 125 Idaho 123,867 P.2d 997 (Id. App. 1993), the
Court of Appeals affirmed a fact finding by the trial court that a party to a settlement
agreement only signed as agent for the corporation despite language in the contract
describing the corporation, and two officers as "parties" to the contract. The Court found
the contract ambiguous and therefor presented an issue of fact for determination by the
trier of fact.
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C.

The Failure to Give Written Notice of Termination Was Not a Material
Breach of Contract Excusing Payment of Severance Benefits.

Bailey has submitted evidence that he was owed $116,795.00 in back pay as of
October 31, 2012. (Shawn Bailey affidavit, para. 27). Between January 1, 2012 and
March 15, 2013, after the new written contract was made, Peritus failed to pay Bailey
$40,119.05. Clearly, the failure to make timely wage payment~ was a material breach of
contract by Peritus which excused Bailey's duty to perform under the contract including the
duty to give written notice of resignation. Bailey had no duty to give notice and work for
free for 30 days. Peritus' argument that 30 day written notice was a condition precedent to
severance pay is not supported by law.
As a general rule, conditions precedent are not favored by the Courts. World Wide
Lease, Inc. v .. Woodworth, 111 Idaho 880 at 888, 788 P.2d 769 (Idaho App. 1986).
Idaho law is clear that if Peritus caused the failure to give notice of withdrawal, they
cannot take advantage of the failure.
It is a principle of fundamental justice that if a promisor is himself the
cause of the failure of performance, either of an obligation due him or
of a condition upon which his own liability depends, he cannot take
advantage of the failure.
. . . The illustrations of this principle are legion.
Contracts, § 677 (3d ed. 1961).

5 Williston on

One who unjustly prevents the performance or the happening of a
condition of his own promissory duty thereby eliminates it as such a
condition. He will not be permitted to take advantage of his own
wrong, and to escape from liability for not rendering his promised
performance by preventing the happening of the condition on which it
was promised. 3A Corbin on Contracts,§ 767 (1960). Wade Baker
and Sons Farms v. Corporation of the Presiding Bishop of Church of
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Jesus Christ of Latter Day Saints, 136 Idaho 922 at 925, 42 P.3d 715
(Idaho App. 2002).
The issue is whether the failure to pay $116, 795.00 from 2006 until October 31,
2012 or the failure to pay $40,119.05 during the term of the new written contract was a
material breach of contract that excuses Bailey's duty to give notice of his decision to
terminate. If Peritus committed a material breach, Bailey's performance under the contract
thereafter is excused. Bailey had no duty to give notice of his resignation.
The more appropriate inquiry is whether Stravens' failure to perform in
a workmanlike manner was a "material" breach of the contract. If a
breach of contract is material, the other party's performance is
excused. A substantial or material breach of contract is one which
touches the fundamental purpose of the contract and defeats the
object of the parties in entering into the contract. J.P. Stravens
Planning Associates v. City of Wallace, 129 Idaho 542,545,928 P.2d
46 at 49 (Idaho App. 1996).
By law, the failure to pay wages by Peritus defeated the entire purpose of the written
contract Bailey obtained. The purpose of the contract was to assure timely payment of
wages to Bailey as promised by Peritus. When Peritus failed to keep its promise, Bailey's
performance under the contract was excused. Peritus was not entitled to notice or free
services from Bailey.
IV.
CONCLUSION

The underlying facts of this dispute are largely undisputed. The affidavits of Ron
Heller and Shawn Bailey are in agreement as to the incorporation of AMF but eventual
control of AMF by Peritus and its employees and ownership of AMF stock by Peritus'
clients. Peritus has financed AMF from the beginning with either its clients' money that
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Peritus managed or money directly from Peritus in the form of loans. Peritus knew Bailey
was critical to the success of AMF and therefore made numerous oral and written promises
to fund AMF so Bailey would be paid on the 15th day and last day of every month. Peritus
breached its promises and is therefore liable to Bailey. The main purpose of the Peritus
promises to Bailey was to benefit Peritus, clients of Peritus, and the business reputation of
Peritus and its officers, Heller and Desmond. The motion for summary judgment by Peritus
must be denied.
'("'-

DATED this

~q

day of April, 2016.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES

B~~zWl
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Cayne v. Washington Trust Bank, 093013 IDDC, 2:12-cv-0584-REB
ROBERT CAYNE and PHYLLIS CAYNE, husband and wife; DAVID T. KUO and BESS LEE
CHANG, husband and wife; RONNIE RIVERA, individually; SEAN RIVERA, individually; KEN
McELROY and LAURA McELROY, husband and wife; et al., Plaintiffs,

v.
WASHINGTON TRUST BANK, a Washington corporation; and WEST SPRAGUE HOLDINGS,
LLC, a Washington limited liability company; JOHN/JANE DOES 1-V, Defendants.
No. 2:12-cv-0584-REB
United States District Court, D. Idaho.
September 30, 2013
MEMORANDUM DECISION AND ORDER
RONALD E. BUSH, Magistrate Judge.
PROCEDURAL BACKGROUND

Currently pending before the Court is Defendants' Washington Trust Bank and West
Sprague Holding, LLC's Motion for Judgment on the Pleadings Pursuant to Fed.R.Civ.P. 12(c)
(Dkt. 13). This lawsuit was originally filed in Idaho state court, and was removed by Defendants to
this Court. The underlying dispute primarily centers upon expensive membership deposits paid by
Plaintiffs to join the now-defunct "Club at Black Rock, "which was envisioned to be an exclusiv~.
world-class golf resort and residential community, but which disintegrated in late 2010. Plaintiffs
contend that they were promised by the developer that such deposits would be refunded to them if
the Club at Black Rock were to cease operation, and that Defendants are responsible to make
good on that promise.
Robert Cayne and Phylliss Cayne, David T. Kuo and Bess Lee Chang, Ronnie Rivera, Sean
Rivera and Ken McElroy and Laura McElroy ("Plaintiffs") raise three claims: (1) breach of contract
(as to the Membership Agreement and Membership Plan); (2) misrepresentation and/or
constructive fraud; and (3) violation of the Idaho Consumer Protection Act. (Dkt. 1-1.) Defendants
contend that none of such claims entitles Plaintiffs to relief as a matter of law, as further described
in their Motion for Judgment on the Pleadings (Dkt. 13).
Following the oral argument on this motion, the Court issued an order addressing a potential
conflict of laws question that had arisen in that hearing, in regard to the two main contracts at
issue. (Those contracts, which are described more fully to follow, are referred to in this decision as
the Membership Agreement and the Deed in Lieu contract.) In that order, the Court decided to
apply Idaho law to the interpretation and enforcement of the Membership Agreement, and
1
Washington law to the interpretation and enforcement of the Deed in Lieu agreement.[ 1(Order,
Dkt. 37.)
FACTUAL BACKGROUND

A. The Club at Black Rock and the Membership Agreement
The legal entity known as Club at Black Rock, LLC (the "LLC") developed the. Club at Black
Rock ("Black Rock") from 2000 to 2003 as a private, luxury resort, residential community on Lake
Coeur d'Alene. (Compl., Dkt. 1-1, ,I 17.) Plaintiffs are former members of Black Rock who (with the
exception of the McElroys) joined Black Rock in the summer of 2006. The McElroys joined in July
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2010. ( Id.

,m 8-13.)

To become a member, each Plaintiff paid a "Membership Deposit" in the amount of $125,
000. Id.

,r 23. Each, as with other members of the Club, was required to sign a contract titled

"Membership Agreement, " which was also then signed by a representative of "The Club at Black
Rock, LLC, d/b/a The Club at Black Rock." (Answer, Ex. D-7, 0kt. 11, Membership Agreement, p.
5.) The Membership Agreement, in turn, provided that the members' rights and obligations were
governed by a so-called "Membership Plan" for Black Rock. ( See Answer, Ex. D-6, Dkt. 8-7
("Membership Plan."))
Under the Membership Agreement, a member "acquires a revocable license to use [Black
Rock's] facilities" in accordance with the Membership Agreement and Membership Plan. The
Membership Agreement goes on to say that membership is "not an investment in the Company
[Club at Black Rock, LLC], " nor does membership "provide a member with an equity or ownership
or any other property interest in the Company or [Black Rock's] facilities." Further, a member's

rights and privileges "are subordinate to the lien of any mortgage encumbering the Club facilities
from time to time" and the LLC reserved the right "to terminate or modify the Membership Plan
[and] to sell, lease or otherwise dispose of [Black Rock's] facilities." (Membership Agreement, p. 4;
see also Membership Plan, pp. 13-14.)
8. Washington Trust Bank and the Shut-Down of Black Rock
The LLC obtained $12, 501, 000.00 in development financing from Washington Trust Bank
2
("Washington Trust")[ 1, in four separate loans. (Answer, Ex. D-1, Dkt. 8-1.) The loans were
secured by the real and personal property connected with the operation of Black Rock. (Compl. ,I
18; Answer, Ex. D-1.)
The LLC fell into financial difficulties, which led to a negotiated work-out agreement with
Washington Trust executed on August 11, 2010, referred to as the "Agreement for Deed in Lieu of
Foreclosure" (hereafter, "OIL Contract"). ( See Answer, Ex. D-2, 0kt. 8-2-3.) Contemporaneous
with the signing of that agreement, the LLC also executed a Non-Merger Warranty Deed in Lieu of
Foreclosure ("Deed in Lieu") with Washington Trust as the "Grantee." (Answer, Ex. D-1.)
Washington Trust agreed "to accept delivery of said deed as the full and unconditional release and
cancellation of all debts, liabilities, obligations, costs and charges owed by [the LLC] to
[Washington Trust]" on the loans listed therein. ( Id. ) The personal property connected to Black
Rock was then conveyed by the LLC to Washington Trust through a Bill of Sale and Assignment
agreement. (OIL Contract, Ex. E, 0kt. 8-3.)
According to the language of the OIL Contract, Washington Trust and the LLC planned on
Black Rock continuing to operate, stating, by way of example, that "[Washington Trust] and [the
LLC] believe that the transfer of the Property in lieu of foreclosure is necessary for continued
operation of [Black Rock] as set forth in Section 6.3." (OIL Contract, p. 7.) Washington Trust was
required to "reasonably endeavor to continue stabilized operations of [Black Rock], at least
through the 2010 season, at a level of service and amenities that is consistent with the prior
operation of [Black Rock], provided that the membership is maintained with a sufficient number of
dues paying members to sustain operation of [Black Rock] as reasonably determined by
[Washington Trust]." (Id.at p. 13-14 (Section 6.3.))
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On August 23, 2010, Washington Trust assigned all of its rights in the various collateral and
loan documents to co-defendant West Sprague Holdings, LLC through an "Assignment of
Promissory Notes, Security Agreements, and other Related Loan Documents." (Answer, Ex. D-4,
Dkt. 8-5.) Then, on October 29, 2010, two months after the OIL Contract had been executed,
Black Rock sent a lette~ to members informing them that their membership agreements were
being terminated effective October 31, 2010. (Campi., ,I 32.) The Club at Black Rock, LLC
remained an active Idaho limited liability company until it was administratively dissolved on
September 7, 2011. (Answer, Ex. D-3, Dkt. 8-4.)
DISCUSSION
A. The Rule 12(c) Legal Standard
Federal Rule of Civil Procedure 12(c) permits a judgment on the pleadings when, even
"taking all allegations in the pleading as true, the moving party is entitled to judgment as a matter
of law." McGann v. Ernst & Young, 102 F.3d 390, 392 (9th Cir.1996). In deciding the viability of a

plaintiffs claims in the face of a Rule 12(c) motion, the Court will apply the same legal standards
applicable to motions brought under Rule 12(b)(6). Cafasso, U.S. ex rel. v. General Dynamics C4

Systems, Inc., 637 F.3d 1047, 1054, n. 4 (9th Cir.2011) ("Rule 12(c) is functionally identical to
Rule 12(b)(6) and ... the same standard of review applies to motions brought under either rule").
Hence, Defendant's motion is a post-answer, threshold challenge to the sufficiency of
Plaintiffs' claims for relief. The relevant inquiry is whether the plaintiff's allegations are sufficient
under Federal Rule of Civil Procedure 8(a), which sets forth the minimum pleading requirement,
i.e., that the plaintiff provide a "short and plain statement of the claim showing that the pleader is
entitled to relief, " and "give the defendant fair notice of what the ... claim is and the grounds upon
which it rests." Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).
When reviewing a motion to dismiss, the court must accept as true all non-conclusory,
factual (not legal) allegations made in the complaint, Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009);

Erickson v. Pardus, 551 U.S. 89 (2007), and draw all reasonable inferences in favor of the plaintiff,
Mohamed v. Jeppesen Dataplan, Inc., 579 F.3d 943,949 (9th Cir.2009). "While a complaint
attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations, a
plaintiff's obligation to provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do." Twombly,
550 U.S. at 555. In addition, "[f]actual allegations must be enough to raise a right to relief above
the speculative level, on the assumption that all the allegations in the complaint are true (even if
doubtful in fact)." Id. In sum, dismissal may be based on the lack of a cognizable legal theory or on
the absence of sufficient facts alleged under a cognizable legal theory. Navarro v. Block, 250 F.3d
729, 732 (9th Cir.2001 ); Balistreri v. Pacifica Police Dep't, 901 F .2d 696, 699 (9th Cir.1988).
Further, the Court may not consider any evidence contained outside the pleadings without
converting the motion to one for summary judgment. See Fed.R.Civ.P. 12(b); United States v.

Ritchie,,342 F.3d 903, 907-908 (9th Cir.2003). "A court may, however, consider certain materials documents attached to the complaint, documents incorporated by reference in the complaint, or
matters of judicial notice - without converting the motion to dismiss into a motion for summary
judgment." Id. at 908 (citing Van Buskirk v. CNN, 284 F.3d 977, 980 (9th Cir.2002); Barron v.
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Reich, 13 F.3d 1370, 1377 (9th Cir.1994); 2 James Wm. Moore et al., Moore's Federal Practice§
12.34[2] (3d ed.1999)).
B. Defendants' Challenge to Plaintiffs' Breach of Contract Claim Does Not Justify Dismissal
at this Time.

1. The Language of the DIL Contract Does Not Entitle Defendants to Judgment as a Matter
of Law
Plaintiffs allege that Defendants "took title" to Black Rock subject to the terms of the
Membership Agreement and the then existing Membership Plan, and by doing so necessarily
assumed liability for the repayment of the deposits to Plaintiffs. The alleged right to a refund stems
from language contained in the Membership Agreement which provides that if there is a
termination of the Membership Plan, termination of membership, or a discontinuance of all (or
substantially all) of Black Rock's facilities, the member is entitled to a refund within 30 days.
(Membership Agreement, p. 4.) Plaintiffs allege that Defendants breached that duty when they
failed to refund Plaintiffs their deposits. (Campi.,

,m 46-49.)

Defendants disavow any such liability, contending that their position in that regard is made
clear by other language in the OIL Contract. The OIL Contract does contains language assigning
"all contracts ... and agreements, of every kind and nature" to Washington Trust. However,
Defendants emphasize other language in the DIL Contract which states that the agreement does
not "create any obligations on the part of [Washington Trust] to third parties" making claims
against the LLC, and additionally that Washington Trust "does not assume or agree to discharge
any liabilities ... " (DIL Contract, p. 14 & Ex. E.)
The question, then, is whether Plaintiffs have sufficiently stated a claim that Washington
Trust is liable to the Plaintiffs for the refund of their deposits, under one or more of the theories
contained in their claims. The answer to that question requires both an assessment of the factual
plausibility of such claims, and an assessment of what law to apply. In this case, there are
questions of whether common law or statutory law governs, and also whether or not Washington
or Idaho provides the source of such law. Of particular relevance is the question of whether to
apply common law, or provisions of the Uniform Commercial Code ("UCC"), both of which are
cited by the parties in their arguments. The Court previously held that Washington law applies to
the interpretation of the DIL Contract. (Order, Dkt. 37.) Because the scope of an assignment of a
contract under Washington common law differs from the scope of a contract assignment governed
3
by the UCC, [ ] the Court must first determine whether common law or the UCC applies here.
To decide this, it is most sensible to examine "what" is conveyed in the OIL Contract, and the
Deed in Lieu, so that the Court can determine whether the contract involves a subject that is
governed by the UCC (such as the transfer of goods), or something that is not (such as the
transfer of real property).
The DIL Contract divides the conveyed property into two categories: real property and
personal property. (DIL Contract, Art. 1, 2.) In describing the personal property, Article 2
4
references a Bill of Sale and Assignment.[ 1(DIL Contract,§ 2.2.) The Bill of Sale and
Assignment, in turn, provides that "the Club does hereby grant, bargain, sell, convey, assign, and
transfer" to Washington Trust" ... all assignable permits, licenses, contracts, approvals,
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applications and agreements, of every kind and nature, relating to the Club ... " (DIL Contract, Ex.

E, 0kt. 8-3.)
The Court then has looked to the Membership Agreement and Membership Plan. The
Membership Agreement provides, in pertinent part:
... membership in [Black Rock] permits the member to use the Club facilities referred to in the
Membership Plan in accordance with the Membership Plan and Rules and Regulations.
Membership in [Black Rock] is not an investment in the Company referred to below, or [Black
Rock] facilities, and does not give a member a vested or prescriptive right or easement to use
[Black Rock] facilities. A member only acquires a revocable license to use [Black Rock] facilities in
accordance with the terms and conditions of the Membership Plan and Rules and Regulations, as
the same may be amended from time to time, and this Membership Agreement.
(Membership Agreement, p. 4 (emphasis added.))
UCC Article 2 applies to "transactions in goods." RCW 62A.2-102. Goods are defined as "all

things (including specially manufactured goods) which are moveable at the time of identification to
the contract for sale." RCW 62A.2-105. As detailed above, the Membership Agreement gave
Plaintiffs permission to "use [Black Rock] facilities," but only by way of a "revocable license .... "
Such a license is not a "sale" of "goods" and accordingly, Article 2 does not govern this portion of
the transaction. See Tseng v. Home Depot USA, Inc., 2006 WL 1587413, *5 (W.O. Wash. June 7,
2006) (settlement agreement involving licenses, covenant not to sue, release of claims and a sale
of certain goods was not primarily a sale of goods and not governed by Article 2); Tacoma Athletic
Club, Inc. v. Indoor Comfort Systems, Inc., 902 P.2d 175 (Wash.Ct.App. 1995). ( See also
Compl.,r 24 ("the acquisition of membership in the Club actually created a licensor/licensee
relationship between the Club and its members."))
The nature of what obligations were assumed, or not assumed, is therefore governed by
Washington common law, which provides that an assignee in an executory contract is not liable on
the underlying obligations, unless there has been an express assumption of those obligations.
Lewis v. Boehm, 947 P.2d 1265, 1268 (Wash.Ct.App. 1997) (citing to Higgenbotham v. Topel,
511 P.2d 1365 (Wash.Ct.App. 1973)). Hence, the Court turns to a closer examination of what was
"assigned" by the LLC and what was "assumed" by Washington Trust.
The Court is satisfied, for purposes of considering Plaintiffs' claims against a Rule 12(c)
challenge, that the Membership Agreement and its related Membership Plan fall within the
definition of "contracts" and "agreements" "of every kind and nature" that were assigned by the
LLC to Washington Trust. There is nothing in the OIL Contract that excludes these documents
from the transaction, and, indeed, there are myriad categories of contracts and agreements that
are expressly transferred under the OIL Contract. [5] Therefore, the remaining issue is whether
obligations, specifically the refund of membership deposits, under the Membership Agreement
were expressly assumed by Washington Trust.
Section 7.4 of the DIL Contract is entitled "Obligations of [Washington Trust] to Third
Parties." That section states that Washington Trust's acceptance of the property pursuant to the
DIL Contract "shall not create any obligations ... to third parties that have claims of any kind
whatsoever against [the LLC] with respect to the Property. 6] It goes on to say that Washington
11

[
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Trust "does not assume or agree to discharge any liabilities pertaining to the Property that
occurred prior to the date of Closing, except as specifically assumed by Washington Trust."[?][B]
(DIL Contract§ 7.4 (emphasis added)).
Washington Trust argues, pursuant to this provision, that it did not expressly assume any
obligations and liabilities a~ required under Washington law, but rather, that it expressly disclaimed
any assumption of obligations and liabilities. The crucial language in this section is the reference
to "liabilities... prior to the date of Closing." Washington Trust relies on this language to argue that
it is not responsible for the refund of the deposits to Plaintiffs pursuant to the terms of the
Membership Agreement. It follows, then, that Washington Trust contends these "liabilities"
accrued prior to the date of Closing, as the "express" language of this section makes specific
reference to just that - liabilities that accrued prior to the date of Closing. However, Plaintiffs
contend that the the obligation for repayment of their Membership Deposits did not accrue until
Washington Trust closed down Black Rock and terminated the Membership Agreements, which
occurred on October 31, 2010- afterthe Closing date of the deed in lieu transaction. Accordingly,
it is arguable that these liabilities have not been disclaimed by Section 7.4, and that, by a plausible
reading - direct or inferential - of the entirety of the DIL Contract, one can reasonably argue that
such liabilities have been assumed.
2. The Membership Agreement Language Gives Support to Plaintiffs' Contentions that they
have Stated a Plausible Breach of Contract Claim
The Membership Agreement contains the following language:
In the event the Club facilities are sold and the buyer assumes liability for the repayment of the
appropriate membership deposit as provided in the [Membership] Agreement, the member shall
look solely to the new owner for repayment of the membership deposit and the seller of the Club
facilities shall be released from liability for repayment thereof. In the event of a sale of the Club
facilities, the buyer shall take title subject to the terms and provisions of the then existing Plan.
(Membership Agreement, p. 4 (emphasis added.))
Plaintiffs argue this "subject to" language means that when Washington Trust took title to
Black Rock, it assumed the obligation to refund the membership deposits. Washington Trust
strongly disagrees, arguing, first, that this paragraph is not applicable because the deed in lieu of
foreclosure was not a sale, and second, that this provision only contemplates that a "new owner"
is responsible for the refund of the membership deposits only when and if that new owner
assumes liability for their repayment. Washington Trust argues that because it did not assume
liability for the repayment of the membership deposits, it cannot be held liable.
Regardless of whether this transaction was a "sale" and thus triggered this provision, it
creates an issue much like the one addressed above. [9] First, the provision indicates that a new
owner is responsible for the refund of the membership deposits when liability is assumed. But it
goes on to say a buyer takes title subject to the terms of the Membership Plan, which arguably
includes the obligation to refund the membership deposits. Therefore, the same question
addressed above still remains - did Washington Trust assume the obligation to repay the
membership deposits?

3. The Sta_tute
of Frauds
.
·. . .
.. is.~. Satisfied
.~ .
~

~

"'
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Washington Trust contends that Plaintiffs' claim for breach of contract is barred by ldaho'.s
Statute of Frauds, [ 1O] speci_fic~lly. ld!:lhq Code § 9':'505, which requires t_h~t ~ "special_ promise to
answer for the debt, default or miscarriage of another" is invalid unless it is 'Jn writing and
11
subscribed by the party charged, ~r his ~gent."[ 1P_laintiffs argue that Washingto~ ~r-~s_t is not
"answering" for the LLC's debt,
but instead
has. assumed that debt, making it an original promise .
.
'
.
\.

'

which is excepted from ~he Statu_te of F~~uds.' See I.C. 9-506(2); Treasure Valley Plumbing and

Heating, Inc. v. Earth Resources Co., Inc., 766 P .2d 1254, 1259 (Idaho 1988) ("An 9riginal
12
obligation of the promiser is not covered by the terms of the statute of frauc;ls. ")[ 1 · ·
The immediate relevance of the Statute of Frauds depends upon whether Washington Trust
assumed the obligation to repay the membership deposits. For purposes of this motion under the
Rule 12(c) standard, and without deciding the question, the Court will presume that Washington
Trust did assume the obligation to repay the membership deposits. ftn ~~s.1:1med obligation. falls
within the.exception to the statute of frauds as an origin~! promise
and need not
,.
. be .in_., writing. Id.
-,

See also, M. T. Deaton & Co. v. Leibrock, 759 P.2d 905, 908-09 (Idaho 1988) (defendants, as
assignees who assumed third party's liabilities, were the original promisers for purposes of Idaho's
statute of frauds). Accordingly, the Court finds that Washington Trust's argument that this cause of
action be dismissed as barred by the statute of frauds is not persuasive.
C. Plaintiffs' Claim for Misrepresentation/Constructive Fraud is Deficient but Leave to Amend
will be Allowed
Plaintiffs' second claim alleges misrepresentation and constructive fraud. (Comp!.

1r,r 52-60.)

Plaintiffs allege that Defendants assumed a "special relationship of trust and confidence" with
Plaintiffs after they acquired Black Rock and that Defendants violated their duties of "honesty,
transparency, forthrightness and good faith" by failing to disclose the true financial condition of
Black Rock, and failing to reveal their intention to close Black Rock. ( Id. )
Constructive fraud comprises "all acts, omissions and concealments involving a breach of
legal or equitable duty, trust or confidence and resulting in damage to another." McGhee v.

McGhee, 353 P.2d 760, 762 (Idaho 1960). An action for constructive fraud "exists when there has
been a breach of duty arising from a relationship of trust and confidence, as in a fiduciary duty."

Taylor v. McNichols, 243 P.3d 642, 662 (Idaho 2010). "Examples of relationships from which the
law will impose fiduciary obligations on the parties are: members of the same family, partners,
attorney and client, executor and beneficiary of the estate, principal and agent, insurer and
insured, or close friends." Id. (quoting Mitchell v. Barendregt, 820 P.2d 707, 714 (Idaho Ct. App.
1991) (found to be in error on other grounds by Polk v. Larrabee, 17 P.3d 247, 258 (Idaho 2000)).
Defendants have argued that Plaintiffs have not pied at least one essential element of a
constructive fraud claim in this case - that of a special relationship of trust and confidence between
Plaintiffs and Defendants. The Court agrees. From the record before the Court, there is no direct
contractual relationship between the parties, much less a relationship that is of the same nature as
that of "family members" or "executor and beneficiary of the estate" or of other fiduciary nature.

See Mitchell v. Barendregt, 820 P.2d 707, 714 (Idaho Ct. App. 1991) (finding there was a not a
"relationship of trust and confidence" between two parties to a contract).
However, when addressing Rule 12(c) motions, courts have discretion in allowing leave to
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amend. See In re Dynamic Random Access Memory Antitrust Litig., 516 F.Supp.2d 1072, 1084
(N.D. Cal. 2007) (" ... courts generally have discretion in granting 12(c) motions with leave to
amend, particularly in cases where the motion is based on a pleading technicality"). Such an
opportunity to amend is the favored course in the Ninth Circuit, when ruling upon threshold
challenges to the sufficiency of a complaint. See Lopez v. Smith, 203 F .3d 1122, 1127 (9th Cir.
2000) (en bane) ("[l]n dismissing for failure to state a claim under Rule 12(b)(6), a district court
should grant leave to amend even if not request to amend was made, unless it determines that the
pleading could not possibly be cured by the allegation of other facts.") While the Court is hardpressed to identify facts that might give rise to a cognizable constructive fraud claim on the current
record, the case is still at its most early stage, there has been no discovery, and the Court finds
the best course is to allow Defendants to amend this claim if they so desire.
D. Plaintiffs' ICPA Claim is Deficient, but Leave to Amend will be Allowed
Plaintiffs' third claim alleges violations of the Idaho Consumer Protection Act ("ICPA"), Idaho
Code § 48-601 et seq. Plaintiffs contend that Defendants, as buyers of Black Rock, continued to
operate, promote, market and sell memberships in Black Rock and their acts and omissions in
doing so constituted unfair or deceptive methods and practices. (Campi.

,m 61-65.)

To bring an ICPA claim, "the aggrieved party must have been in a contractual relationship
with the party alleged to have acted unfair or deceptively." Taylor v. McNichols, 243 P.3d 642, 661
(Idaho 2010) ( citing Haskin

v. Glass,

640 P.2d 1186, 1189 (Idaho Ct. App. 1982)). Plaintiffs

contend this element is met by virtue of the purchase of memberships. However, Plaintiffs
purchased their memberships from the LLC, not from Defendants. They have no contractual
relationship with Defendants as alleged in the Complaint.
Further, the ICPA has a statute of limitations of two years. See I.C. § 48-619 ("No private
action may be brought under this act more than two (2) years after the cause of action accrues.")
Plaintiffs filed their Complaint on October 31, 2012, which means the grounds for their ICPA claim
cannot be based on actions that occurred priorto October 31, 2010. According to Plaintiffs'
allegations, their ICPA claim is based on the purchase of their memberships, which occurred prior
13
to October 31, 2010 for all Plaintiffs. [ 1Because Plaintiffs' claims, as presently framed, fall
outside the statute of limitations and there is a lack of a contractual relationship between the
parties, the Court finds that Plaintiffs have failed to state a plausible claim for relief under the
ICPA.
Plaintiffs, however, have sought to expand upon the ICPA claim in their briefing on this
motion. For example, Plaintiffs argue they have standing to sue because "Defendants are the
assignees of the contractual obligations" owed by the LLC, which requires Defendants to refund
the membership deposits. They also argue that Washington Trust promised to reasonably
continue the operation of Black Rock through the 2010 season, yet then terminated the
memberships five weeks later. ( See Plaintiff's Response, p. 18, Dkt. 17; OIL Contract, § 6.3.)
Hence, as discussed above with respect to the constructive fraud claim and given the early stage
of this litigation, the Court finds it appropriate to allow Plaintiffs the opportunity to amend their
ICPAclaim.
CONCLUSION
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The Court finds that Plaintiffs have alleged a plausible breach of contract claim and that
Defendants' arguments, while potentially meritorious, do not defeat the claim at this stage of the
litigation. Defendants have not proven that they are entitled to judgment as a matter of law on the
breach of contract cause of action under Rule 12(c).
On the other hand, the Court finds that Defendants have met their burden of establishing
that, as currently alleged, the Plaintiffs have not stated plausible causes of actions on counts two
and three, for constructive fraud/misrepresentation and violation of the Idaho Consumer Protection
Act. However, the Court will allow Defendants leave to amend their complaint as to these two
claims. The Court will set a scheduling conference in due course and at that scheduling
conference, a deadline date for amendment of pleadings will be set.

ORDER
IT IS HEREBY ORDERED that Defendants' Motion for Judgment on the Pleadings (0kt. 13)
is GRANTED IN PART and DENIED IN PART.
Notes:
1
[ ] For purposes of this motion, the Court applies Idaho law, as the law of the forum, to all issues
raised by the pending motion, except to the interpretation of the Deed in Lieu contract. See
Matanuska Val. Lines, Inc. v. Molitor, 365 F.2d 358, 360 (9th Cir. 1966) (in cases where
jurisdiction is founded upon diversity, the district courts are to apply the substantive law of the
forum state).
2
[ ] The Court uses "Washington Trust" and "Defendants" interchangeably and such references
include both Washington Trust Bank and West Sprague Holdings, LLC.
3
[ ] Under Washington law, an assignee in an executory contract, i.e., one in which an obligation
relates to a future event, is not liable on the underlying obligations in the contract unless there has
been an express assumption of those obligations. Lewis v. Boehm, 947 P.2d 1265, 1268
(Wash.Ct.App. 1997) (citing to Higgenboatham v. Topel, 511 P.2d 1365 (Wash.Ct.App. 1973)).
Under Washington's adoption of Article 2 of the UCC, an assignment of "the contract" is an
assignment of rights and "unless the language or the circumstances ... indicate the contrary, it is a
delegation of performance of the duties of the assignor and its acceptance by the assignee
constitutes a promise by him or her to perform those duties." RCW 62A.2-210 (2013). Put in other
terms, under common law, an obligation is assigned only if assumed and pursuant to the UCC,
obligations are assigned unless there is a contrary indication.
4
[ ] The reference here is to Article 2 of the OIL Contract. The reader will note that the headings of
the OIL Contract are also the same as the names given to different chapters of the UCC; hence,
the possibility for confusion.
5
[ ] In the paragraph assigning "permits, licenses, contract, approvals, application and agreements"
the Bill of Sale and Assignment does carve out an exception for "any permits and licenses relating
to Alcoholic Liquor as defined in Idaho Code 23-105." (OIL Contract, Ex. E.)
6
[ ] Property includes the Real Property described in Exhibit A to the OIL Contract and the Personal
Property described in Exhibit B to the OIL Contract. (0kt. 8-2, pp. 24-33 and Dkts. 8-2, pp. 34-55,
8-3, pp. 1-5, respectively.) The Personal Property was described in the DIL Contract to include,
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but not be limited to: Equipment, Inventory, Chattel Paper, Accounts, General Intangibles,
Furniture, Fixtures, Vehicles, and Vessels. ( See DIL Contract, p. 1.)
The personal property that is "grant[ed]. .. , assign[ed], and transfer[ed]" to Washington Trust is
more specifically described in the Bill of Sale as: "All inventory, chattel paper, accounts, furniture,
and all fixtures ... ; All deposits and bonds of [Black Rock]; ... All assignable permits, licenses,
contracts, approvals, applications and agreements, of every kind and nature ... " (DIL Contract, Ex.
E, Dkt. 8-3, pp. 37-39.)
[7] The transaction closed on August 11, 2010.
[81Washington Trust also cites to two other provisions from the DIL contract in support of this
argument - Section 9.12 ("[t]he provisions of this Agreement are solely between and for the benefit
of [Washington Trust] and [Black Rock], and do not inure to the benefit of, or confer rights upon,
any third party)" and Section 9.10 ("[t]he relationship between [Washington Trust] and [Black
Rock] is that of debtor and creditor. Nothing contained in this Agreement will be deemed to create
a partnership or joint venture between [Washington Trust] and [Black Rock], or between
[Washington Trust] and any other party, or to cause [Washington Trust] to be liable or responsible
in any way for the actions, liabilities, debts, or obligations of [Black Rock].) (DIL Contract, pp. 1718.) The Court finds that these provisions do not alter the Court's analysis and the relevance of
Section 7.4.
[91In the briefing, much is made of whether the Deed in Lieu transaction was a "sale, "with the
argument centered over whether or not there was a "sale" of Black Rock. Defendants cite to
Richard B. Smith Real Estate, Inc. v. Knudsen, 691 P.2d 1212 (Idaho 1984) for the proposition
that a deed in lieu is not a sale and thus, this provision in the Membership Agreement was not
triggered. Knudsen invo·lved a quitclaim deed that was executed in lieu of foreclosure. The
question before the court was whether a broker's commission was due under a brokerage contract
that provided the defendants were to receive a 6% commission if the owner "sells, trades, or in
any way disposes of the property, "that is, did the deed in lieu of foreclosure trigger this provision.
The court held that the word "dispose" was to be given a narrow construction as "the purpose of
the broker's contract was to compensate [defendants] for assisting the [plaintiffs] in the sale of
their home" and that a broader construction would "require commission payment for transfers
unrelated to the voluntary disposition of the home." Id. at 1214. The court's holding hinged on the
purpose of paying the commission under the brokerage contract. The factual situation in Knudsen
is not analogous to the facts of this case and accordingly, the Court finds that Knudsen is not
dispositive on the issue of whether or not this provision in the Membership Agreement is triggered.
[ 1O] As discussed in footnote 1, with respect to every claim except the interpretation of the DIL
Contract, the Court will be applying Idaho law. Plaintiffs are suing for breach of the Membership
Agreement and Plan which is to be governed by Idaho law. Regardless, as noted supra in
footnotes 11 and 12, Washington law has a similar Statute of Frauds statute and exception as
discussed herein.
11
[ 1Washington's Statute of Frauds requires a "special promise to answer for the debt, default, or
misdoings of another person" to be "in writing, and signed by the party to be charged." RCW

19.36.010.
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[121Washington has the same "original promise" exception to the Statute of Frauds. See Smaby
v. Shrauger, 115 P.2d 967 (Wash. 1941).
[131The majority of the Plaintiffs joined Black Rock in the summer of 2006. The McElroys joined in
July 2010.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*****
SHAWN W. BAILEY,
Plaintiffs
V.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MJ:\NAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
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Individual,
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*****
STATE OF IDAHO

)

County of Ada

)

: ss.

I, Shawn W. Bailey, being first duly sworn, depose and say:
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1.

My name is Shawn W. Bailey. I make this affidavit based upon my personal

knowledge and in opposition to the Summary Judgment motion of Defendant Peritus I
Asset Management LLC.
2.

I attended Brigham Young University- Idaho in Rexburg, Idaho from January

1995 until May 1996 pursuing courses related to a degree in Marketing and Accounting. I
am currently attending Boise State University taking classes in computer science. I am
currently employed as a Database Administrator at Clearwater Analytics.
3.

I have pursued knowledge of computer skills my entire life. I have proficient

software and hardware skills through my experience of working with computers. I have
proficient skills in Microsoft Office Suite, Visio, Project, and Salesforce.com.

I am

experienced and proficient at using HTML 5, CSS, SQL Server 2012, C#/.Net, SQL
Development, JavaScript, Electronic Document Interchange (EDI), and Web Services.

I.
WORK BACKGROUND

4.

Given my extensive computer skills and experience I was able to become

employed by Guy, Rome and Associates (a/k/a GRA) beginning in February 2001. I
worked for GRA between February 2001 and April 2004. While employed my job title was
Director of Software Development. My responsibilities included managing a diverse set of
client projects including healthcare, grocery, agriculture, and alternative energy projects. At
GRA I designed and developed a customer relationship system to identify and evaluate
opportunities within the supply chain and sales channels.
AFFIDAVAIT OF SHAWN W. BAILEY IN OPPOSITION TO DEFENDANTS' MOTION
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5.

After working at GRA for over three years I heard about an opportunity to

work for the Saint Alphonsus Regional Medical Center which is owned by Trinity Health. I
was hired at Saint Alphonsus in April 2004 in Boise as a product manager.

My initial

responsibilities included New Media Project Manager. In January 2005 I was promoted to
the E-Business Director position where I created and implemented e-business strategies
and built and managed web based provider and member Personal Health Record Systems
that improved medical record department efficiency by 700% and decreased average
account receivable days from 62 days to 30 days for selected insurers.

I was also

responsible for implementing online marketing opportunities for primary care through the
use of online Health Risk Assessments.
6.

While at St. Alphonsus I worked closely with the Vice President of Corporate

Development to create corporate growth strategies and was a permanent member of the
growth team.
7.

At Saint Alphonsus my team designed and implemented several new

processes to receive It requests, prioritize work, communicate progress, and manage
customer expectations across 30 plus departments, subsidiaries, and auxiliaries.
8.

While I was employed at Saint Alphonsus I was tasked with the responsibility

to convert the patient health record (PHR) system from paper files to secure online patient
health records. In 2004 I began searching for the necessary hardware and software to
accomplish that transition. It was during this search that I learned about software being
offered by a company called American Medical File, Inc. (hereinafter referred to as "AMF).

AFFIDAVAIT OF SHAWN W. BAILEY IN OPPOSITION TO DEFENDANTS' MOTION
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After investigating the capabilities of the AMF PHR system I recommended to Saint
Alphonsus that the AMF PHR software system be purchased and used to convert the
paper health record system to an online system. I did not know it at the time, but Saint
Alphonsus was one of the pioneers in using the AMF PHR system at its hospitals and
clinics.

II.
INITIAL EMPLOYMENT WITH AMF - APRIL 1, 2006 TO AUGUST 1O, 2011

9.

Not long after purchasing the AMF PHR software in early 2005 and

successfully utilizing that program in the SaintAlphonsus medical system, I was contacted
by R. J. Dundas about potential employment at AMF. Mr. Dundas identified himself as an
employee of Peritus Asset Management who worked from an Office in Calgary, Alberta,
Canada. Mr. Dundas' role at AMF was pro tern CEO, until new management could be
hired. Mr. Dundas told me that SaintAlphonsus was the first large hospital to purchase the
AMF software and successfully use it to convert to an online secure medical record
system. Mr. Dundas advised me that he believed there was tremendous growth potential
to develop medical software and sell it to doctors and hospitals across the country. He
said that I had proven myself as a valuable player in the field and he wanted to take
advantage of my experience and abilities with the AMF PHR system. He contacted me on
November 10, 2005 in Boise. We met at Saint Alphonsus to discuss my employment at
AMF.
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10.

At the time (November 2005), I was told Saint Alphonsus was one of their

very first and only customers for on line personal health records but I was also told all of the
hospitals and medical
providers would be converting in the near future. This was an opportunity to make a large
amount of money by joining AMF early in its lifespan.
11.

I did not immediately accept the employment offer being offered by Mr. R.J.

Dundas. We had numerous conversations about the software, the potential to make
money selling and installing the software, and working for AMF. Mr. Dundas also explained
that he did not have authority to hire me nor could AMF pay my salary. I was scheduled to
meet the investors at an interview and work out employment details at a later time.
12.

Subsequently, I attended a formal meeting in Santa Barbara, California, on or

about February 1, 2006. Those present at this meeting included R. J. Dundas, David
Desmond, and Tim Gramatovich. At this meeting I learned the history of the AMF business
from the other attendees at the meeting. David Desmond and Tim Gramatovich were
introduced as principals of Peritus also.
13.

Eventually, Ron Heller and David Desmond sent me an offer letter on Peritus

letterhead identifying them as the President and Chief Operating Officer, respectively, of
Peritus I Asset Management, LLC. In the letter I was offered a salary of $110,000.00 per
year plus health insurance benefits, retirement and 500,000 shares of stock options in AMF
to vest over three years. A true and correct unsigned draft of the offer letter is attached
hereto as Exhibit "A."
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14.

I officially started work for the company I knew as "Onfile" or "AMF" on April 1,

2006. My initial job title was Vice President of Product Development for AMF. I quit my job
at Saint Alphonsus to pursue the opportunities offered to me at AMF.
15.

During the time I worked at AMF I learned that AMF was founded by two

gentlemen named Scott Anderson and Joel Rayden. Attached hereto as Exhibit "B" is a
true and correct copy of the Articles of Incorporation of AMF filed in California, November
7, 2001. Scott Anderson is listed as the sole incorporator.
16.

I have reviewed the Affidavit of Ronald Heller filed in support of the Peritus I

Assets Management LLC's (hereinafter referred to as "Peritus") Motion for Summary
Judgment. In his affidavit Mr. Heller recites his version of the history between Peritus and
AMF. This history is largely consistent with what I learned over the years from talking to
Mr. Desmond and Mr. Heller about the evolution of AMF and Peritus and its investors.
17.

To summarize the history of AMF very concisely, AMF was formed by Scott

Anderson and Joel Rayden as a corporation that sought to develop personal health record
(PHR) software for use in both the medical and health insurance industries. AMF received,
according to the Affidavit of Ronald Heller, $6.45 million from the "PGO Fund." I was told
by Mr. Heller and Mr. Desmond that their firm, Peritus, formed the PGO Fund for their
clients to invest in AMF and other riskier investments. Consistent with Mr. Heller's affidavit,
I was also told AMF defaulted on its obligations in 2005 and that the PGO Fund
"foreclosed" on the stock of the original owners Anderson and Rayden. Therefore, when I
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first became employed by AMF the AMF stock was owned by PGO Fund Investors and that
Peritus was now managing AMF.
18.

I became employed by AMF on April 1, 2006, on terms consistent with Exhibit

"A." Although I knew I was an employee of AMF, I also knew AMF had little or no revenue

from operations.

AMF was generating around $2,500.00 per month in revenues or

$30,000.00 per year. However, my agreement required that I be paid $110,000.00 per
year. There were at least four other employees working when I was hired that I knew of. I
knew of President R.J. Dundas; Chad Saunders, a customer service representativ~; Mike
Allison, an IT operations manager; and a bookkeeper that worked out of Ventura,
California. Part of my job responsibility included hiring team members to develop and
market medical industry software. I knew the operating expenses far exceeded anticipated
AMF revenues.

Given the earlier Peritus investment of nearly $6.5 million and the

commitment of Peritus to fund the expansion of AMF after April 1, 2006, I understood
Peritus would continue investing its clients' money in AMF to meet its financial obligations.
I relied on that commitment and provided the services Peritus required after April 1, 2006.
19.

Between April 2007 and October 10, 2011, I worked exclusively for Peritus

under the terms of my original offer letter pursuing the business of developing health
industry billing software, pursuing insurance and medical industry clients, and generally
running the business under the name American Medical File.

Peritus was solely

responsible for raising funds from investors to finance the business (which was essentially
a start-up business.) During that time, Peritus sometimes did not transfer funds to me so I
could timely pay the expenses of the start-up including my salary. Overtime, Peritus failed
AFFIDAVAIT OF SHAWN W. BAILEY IN OPPOSITION TO DEFENDANTS' MOTION
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to make payments and I was owed approximately $95,000.00 in back pay by late July or
early August 2011. A ledger was kept to keep track of the balance owed. The ledger was
kept by AMF's accountant, Cameron Keller of Keller CPA.

Ill.
WRITTEN CONTRACT - AUGUST 10, 2011

20.

From the time I started work until August 2011 there were numerous times I

did not receive a paycheck because of the lack of funds and lack of revenue at AMF.
During much of this time I was functioning as the AMF CEO primarily responsible for
preparing and executing the AMF business plan. In one of the preliminary business plans I
helped prepare in April 2008, Bob Forgie and I estimated AM F's "burn rate" of funds was
approximately $40,000.00 per month for employees, rent, consultants, and other operating
expenses. Although not all bills got paid, Peritus raised substantial sums of money, largely
from its clients, to pay AMF overhead. See Exhibit 9 from my deposition attached hereto
as Exhibit "C."
21.

Attached hereto as Exhibit "D" is a document I received from Peritus in

discovery which shows loans Peritus issued to AMF to pay AMF operating expenses. This
document shows Peritus loaned AMF $842,350.00 between August 4, 2008, and
September 13, 2011. I was personally aware of the cash Peritus supplied to AMF to pay
overhead expenses on a monthly basis even though I may not have known how Peritus
characterized the transaction. At times I was told by Peritus employees that Peritus was
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making loans and at other times buying stock. I did not see any formal loan agreements
and none have been produced by Peritus in this litigation to my knowledge.
22.

By July 2011 I became very frustrated that Peritus was behind in funding

AMF which resulted in me not receiving regular pay checks. Therefore in late July 2011 I
quit the company because I was owed around $90,000.00 in back pay.
23.

I was contacted by Ron Heller and Dave Desmond of Peritus and they

requested I return to work. I told them I would not return to work until I received a written
contract signed by Peritus in which Peritus was obligated to fund my salary. For the prior
five years Peritus had been solely responsible for obtaining investment funds or Peritus
loans to fund AMF but I did not have a signed contract from Peritus as security for me. I
told Ron and Dave I would only return to work if Peritus would provide me a written signed
contract.
24.

Attached as Exhibit "E" (and also attached to the Complaint) is the written

and signed contract Peritus provided to me which they represented fulfilled my demand for
a binding contract from Peritus to ensure payment of my salary. I understood I was an
employee of the start-up company AMF but that Peritus was obligated to fund my
employment by virtue of the contract Peritus President, Ronald Heller, and Peritus COO,
David Desmond, signed. The contract was also signed by AMF CEO, William Espinosa.
The contract designated me as the Chief Technology Officer.
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25.

I did not draft the contract of employment. It was handed to me by William

Espinosa in Boise. The format of the agreement is similar to the letter I received in 2006
confirming my employment. William Espinosa did not join AMF until 2010. Based upon
the similarity of the agreements and the fact they are both signed by Mr. Heller and Mr.
Desmond, in my opinion Mr. Heller and Mr. Desmond were responsible for drafting the
contracts. I definitely did not draft either contract in 2006 or 2011. There is no other
employee of AMF that could have drafted the contract because they did not participate in
the contract negotiations. My negotiations in 2006 were with Tim Gramatovich and Dave
Desmond. In 20011 I negotiated only with Ron Heller and Dave Desmond.
26.

Given the signatures which indicate Mr. Heller and Mr. Desmond were acting

in their capacity as officers of Peritus I Asset Management, LLC, I believe it was
reasonable for me to conclude Peritus was obligated to fund my paychecks.

That

understanding was entirely consistent with the funding Peritus had provided to AMF the
previous five years.

Peritus loans and Peritus investments from Peritus clients had

provided at least $40,000.00 per month since I started at AMF in 2006. Clearly Peritus
started the PGO Fund which invested $6.45 million in AMF before I became employed with
AMF.

Peritus loaned AMF more than $842,000.00 between August 4, 2008, and

September 13, 2011. The written contract was entirely consistent with the promises Ron
Heller and Dave Desmond repeatedly made to me to keep me working at AMF and enticed
me to return to work in August 2011. I would not have returned to work at AMF without the
written contract signed by the Peritus officers and the numerous verbal assurances from
them that they personally would make sure I received payment.
AFFIDAVAIT OF SHAWN W. BAILEY IN OPPOSITION TO DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT - 10
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IV.
BREACH OF EMPLOYMENT CONTRACT

27.

The August 10, 2011 employment agreement specifically provided I would be

paid $150,000.00 per year and I would be paid on the 15th and the last day of each month.
Peritus funded AMF adequately to meet AM F's obligations after August 10, 2011, most of
the time. However, I did not receive the $6,250.00 payment owed October 31, 2012, and I
did not receive the $6,250.00 payment November 15, 2012. I had a family and a mortgage
and could not afford to go without pay again. The failure to make the two payments was a
material breach of the contract. Additionally, I was owed approximately $116,795.00 from
payments missed between 2006 and October 31, 2012. Attached hereto as "E" is a letter
dated March 28, 2013 wherein payment of the past debt was demanded. The schedule
attached accurately sets forth the payments made and payments missed.
28.

I continued to work for AMF between October 31, 2012 and March 20, 2013

attempting to work out my differences with Ron Heller. Some payments were made.
However, the failure to make scheduled payments on time and the refusal to promise to
correct the problem in the future caused me to leave AMF and seek employment
elsewhere.
29.

Under the terms of the employment agreement I am entitled to two years

annual base salary as severance pay due to the termination of the contract caused by
AMF's breach of contract.

AFFIDAVAIT OF SHAWN W. BAILEY IN OPPOSITION TO DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT - 11
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V.
DAMAGES

30.

Prior to January 1, 2012, AMF owed me $95,680.70 in back pay that had

accumulated since I became employed at AMF. Ron Heller and Dave Desmond orally
promised to pay the back pay to me when AMF became profitable. That promise was
made in August 2011 when we negotiated the new written contract. To my knowledge,
AMF never became profitable and therefore the back pay of $95,680.70 is not owed.
31.

Between January 1, 2012, and March 15, 2013 payments totaling $40,119.05

were missed as set forth in the schedule attached to my demand letter, Exhibit "F." There
were no payments February 15, February 28, or March 15, 2013.

The payments

scheduled and received set forth on the schedule attached to Exhibit "F" and mailed to Bill
Espinosa March 28, 2013 accurately sets forth the payment history.
32

I request payment of $40,119.05 for payments missed after January 1, 2012

plus $300,000.00 in severance pay and prejudgment interest from the date due.
33.

Further your affiant sayeth not.

DATED this

z_$

day of April, 2016.

Shawn W. Bailey

AFFIDAVAIT OF SHAWN W. BAILEY IN OPPOSITION TO DEFENDANTS' MOTION
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SUBSCRIBED AND SWORN to before me this
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day of April, 2016.
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho with offices at 199 N.
Capitol Blvd., Suite 501, Boise, Idaho, certifies that on the c0.0~ay of April, 2016, he
caused a true and correct copy of the AFFIDAVIT OF SHAWN W. BAILEY IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT to be forwarded with all required charges
prepaid, by the method(s) indicated below, to the following:

D. John Ashby
Hawley, Troxell, Ennis
& Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Delivered
U.S. Mail
Fax
Fed. Express

Robert B. White
Melodie A. McQuade
Givens Pursley, LLP
P.O. Box 2720
Boise, ID 83701-2720

Hand Delivered
U.S. Mail
Fax
Fed. Express

V

AFFIDAVAIT OF SHAWN W. BAILEY IN OPPOSITION TO DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT-13

000314

PERSONAL AND G.9.NFIDENTIAL .

March 10, 2006
Shawn W. Bailey

8529 West Fairview #106
Boise ID 83704

Dear Shawn:
This correspondence will serve as a letter of intent toward your potential employment with
American Medical File, Inc. (OnFile). It should be noted that all OnFile employees are at
will employees and that nobody employed by the company has an employment contract.
When we extend a formal offer and you accept, you will agree to be bound by a
confidentiality agreement standard in the software and technology industry.
The position we are offering you is that of VP, Solutions Architecture and Product
Development. As such you will be reporting directly to the acting President of OnFile, RJ
Dundas. Additionally, it is expected that you will provide regular reports to the Board of
Directors -and· will work closely with the VP of Business Development. Duties and
functions will include but not be limited to the following areas:
• · Continued development and evolution of the On File solution architecture.
e
Coordination of efforts with the VP of Business Development to increase the user
footprint,. assist in the development of sales and marketing plpns, and participate In
sales calls· and presentations to prospective partners and buyers of the OnFile
solution.
o
Establish a detailed product development budget for 2006 and 2007 taking into
consideration projected growth and need for additional fuRding.
0
Build the team necessary to further plan and develop the overall product
architecture and solution set.
e
Work closely with tlie President, the VP of Business Development, and the Board
of Directors to·establish and then grow a viable revenue stream for OriFile.
The above list is not meant to be all inclusive but rather to provide guidelines for the
position. Starting salary will be $110,000 annually and will include three weeks of paid
vacation along with the standard sick day policy of the company. You will receive the
standard medical and dental benefits as well.
...
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In addition, it is our intent to set aside 500,000 options in the company to be vested evenly
over 3 years. The strike price and options exercise dates will be provided to you in your
formal offer letter. Your options will also be tied to formal performance goals and
company objectives which will be determined within the first three to six months of your
employment by you, the President, and the Board of Directors.

Sincerely,

Ronald J. Heller
President
Peritus I Asset Management, LLC
Managing Director
Peritus Global Opportunity Fund, LP

Cc:

David J. Desmond
Chief Operating Officer
Peritus I Asset Management,

LLC

RJ Dundas
Acting Pr~sident .
American Medicc:!I FIie, Inc.

·.• ...

. ·.
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ARTICLES OF INCORPORATION

FILr;:D'

OF
AMERICAN MEDICAL Fll,E, INC.

. fnlfla Offic1rot the secre"'·ry· or S"'"'
of the.State i)f CaJi~mla -

NOV - 7 2001

I.

The n~e .of tltls. Coip.oratlo~
is Am~q~~.M~wp,al
.
.
.¥ .. -:· ..
. . E.H~J~c.
.

_,,,.

•"'"'

IT.

The purpose of this Corporation is to engage in f:iOY lawful act or activizy for which a
co:rporation may be organized under the General Co:rporation Law of California, 0th.er
than the banking business, the·trust company business or the.practice ·or a profession
permitted to be incorporated by the California Corporations Code.
..
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This Co:rporation is authorized to issue only one class of shares of stock which shall be
designated common stqck. The total number of shares it is authorized to issue is
1,000,000 shares. ·

IV.
.. - ...... · --- · -:·· ·The. nam~·and-addres~·in:-the··St~te·of Califomia·ofthis Corpora,ti'on~sfoi.tia'!, agent-for ..
·servic~ of process is:
SCOT ANDERSON
1879 PORTOLA ROAD, ·sUITE L
VENTURA., CA 93003 .

V.
A. Limitation ofDirentor's Liability. The µability of the directors of this Corporation
fot monetary damages shall he elimirtated to the fullest extent pehilissible under
California law.
·
·

B. Indemnification of Corporate Agents. ·This Corporation is authorized to provide
· indemnification of agents (as defined in Section 317 of the C.alifornia Corporations
HEPD0096
000317
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Code) througll"Bylawprovisions, agreements with agents, votes of shareholders or
disinterested directors or otherwise, in yXcess of the indemnification otherwise
permitted by Section 317 of the California Corporations Code, subject only to the
applicable limits set forth in Section 204 of the California Corporations Code with
respect to actions for breach of duty to this Corporation and its shareholders.·
C. Repeal or Modification. Any repea.1, or modification o.fthe foregoing provisions of
this Article V. by the sharehold,ers-ofthis Corporation shall not adversely affect any
right or protection of a director of this Corporation existing at the time of such repeal·

or modification.

·

I1.'1' WITNESS WHEREOF, for the purpose of fonning this Corporation under the laws of

the State of California, the undersigned, constituting the incorporator of the Corporation,
has executed these Articles of Incorporation as of 30 October 2001.

Scot Anderson
Sole Incorp9rator

tam

I hereby declare t4~t
the person who exe.C?Uted the foregoing Arti~les of
Incorporation, wmch !;:Xecution is my act and deed.
· · .· . ·

Scot Anderson
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Jeff Hepworth
From:
Sent:

Bob Forgie <BForgie@peritusasset.com>

Subject:

Wednesday, April 23, 2008 10:35 AM
Shawn W. Bailey
Please review 'Memo to Peritus.04232008'

Attachments:

Memo to Peritus.04232008.doc

Follow Up Flag:
Flag Status:

Review

To:

Flagged

Please review the attached document

Hey. Can you have a quick look at this and add any comments or make any changes that you think are necessary? I'd
really like to get this out today, or tomorrow at the latest. Don't worry about Integrating any of your feedback so that it
flows. Just dump your thoughts in and I'll take it from there. Thanks.

Bop.
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EXHIBIT

·c

INTEROFFICE MEMORANDUM

TO:

RON HEILER, TIM GRAMATOVICH AND DAVE DESMOND

FROM:

BOB FORGIE

SUBJECT:

VISIT TO AMERICAN :MEDICAL FILE, INC., APRIL 15-17, 2008

DATE:

3/9/20164/23/2008

CC:

SHAWN.BAlLEY

Operations

Shawn continues to operate AMF from his home. Staff has grown to three full-rime, two part-time
(one is on a declining salary as commission takes over) and one full-time commission only.
Full integration of back office systems with Salesforce.com was completed in March.
Development of the Scan Client is ongoing but is not expect to be completed until early July. Project
managem<,:nt has been contracted. to a .local developer under the oversight of AMF's resident IT
manager and coding was contracted to a Chinese developer in mid-April. The Scan Client is an
essential element in the product suite.
The final payment to PCB required under the negotiated settlement was made in February.
Subsequently, with much effort on Shawn's part, FCB delivered the production copies of all
mat~s produced under the contract. · A digital media consultant was contracted to sort and
categorize the material on AMF serveJ:S' and the original media have been backed up and stored at
secur1:: :locations. Some of the media has now been incorporated into the marketing program, and
various segments are available on YouTube.com.
Overall, operations are stable. There are no major equipment or software needs at this time.
Sales & Marketing

The marketing team launched the Partner P.togram through press releases, mass emailing and
targeted sales efforts in March. As· anticipated, the company is under pressure to complete the Scan
Client because most resellers want to see the working product before they commit resources and
time to selling the OnFile system. Similarly, feedback from healthcare providers indicates a
reluctance to sign up until the working prototype and beta trial results incorporating the Scan Client
are available. Five Boise-area clinics are ready to beta test the system as soon as the Scan Client .is
available. Notwithstanding, Shawn and the marketing team continue to forge ahead with the sales
effort in order to fill the pipeline with interested prospects who can be contacted when the full suite
is :ready for ~ket. Tb.is acti~ty .is consuming the majority of AMF's resources at this time.
AMF has overcome, to a large extent;, the issues with respect to the NY Presbyterian SelectHealth
HIVIAIDS study.contract, though
final contract has yet to be sign~d by NYP. Under the terms
of the agreement, NYP has agreed to a·$t7,500 payment in advance and another $17,500 to·be billed
through monthly progress paymerits (once the fu:st $17,500 is cons~ed) thr?ugh to the launch of

the
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the study in August 2008. AMF is hopeful that the contract will be signed any time and that the
initial payment will be received shortly thereafter. Development of the software interfaces will begin
immediately upon receipt of the initial payment and AMPs resident IT manager will focus almost
exclusively on this project through completion due to its importance and short rimeline.
AMF has invested approximately $15k to develop interfaces to Boomerang Management's
Humanology platform and the OnFile side of the system is fully operational. It is unclear whether
Boomerang has finished its side of the integration and Shawn has had little-to-no response to his
latest inquiries. Boomerang appears to have made no progress marketing the system. Shawn
continues to attempt follow up regularly to monitor progress but he is increasingly doubtful that this
path will lead ~o revenue m the near future.
Similarly, the Trusted Health Partner Program being coordinated by Ernie Zaik of JET Enterprises
appears to have stalled. Shawn continues .regular follow up to stay abreast of developments.

Financial
AMF's monthly burn .rate is averagmg $40,000 and no significant source of revenue has yet emerged.
The 1099 issue discussed in the Januaty update memo was rolled forward to the 2007 reporting
period by the external accountant to permit submission of the prior period tax returns .. AMF has had
no communication from the ms following submission of those tax returns.
~.

.

.

.

Internal financial .reporting continues ~o lag. Dw:ing my visit, Shawn and I agreed that I will take
over as controµer ·and necessary measures have been taken to give me access to the company's
financial system. I am in the· process of .re-organizing the chart of accounts and the reporting
systems and-expect to have regular ~ancial reports (smillar in form to those provide to LLC by
ULC) available oy mid-May. Bookkeepmg duties will remain with the contract bookkeeper in Boise
under Shawn's direct supervision ~cl-Shawn retains all signing authority. I have undertaken a formal
·
budgeting process ·and a business planning p.rocess has been initiated.

Conclusion
AMF continues to implement its plan and is ro~y on. schedule. Sales effo.rts under the Partner
Program have begun'in earnest and are consuming the majority of .resources, wbpe development"of
the final software element, the Scan Client: is progressing quicker thari anticipated through the use of
external contractors, albeit at increased cost Mid-to-late 3Q08 is likely the earliest expected time
frame ·that sales efforts will result in firm customer contracts, barring any delays. Interest in _the
product appears to be strong among healthcare providers but completion of the Scan Client
development and beta testing is necessa.ry before fi.ttn orders will materialize.
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Peritus I Asset Management, LLC

~

Transaction Detail by Account

Accrual Basis

January 2004 through December 2014
Date

Memo

Original Amount

Adjusted Amount

]-='

Balance

.-=

Loan-AMF
08/04/2008

080408 Loan to American Medfcal FIie

10,000.00

10,000.00

10,000.00

09/16/2008

091608 Loan to American Medlcal File

10,000.00

10,000.00

20,000.00

10/07/2008

100708 Loan to American Medlcal File

6,500.00

6,500.00

26.SOO.OO

10/15/2008

101508 Loan to American Medlcal FIie

3,500.00

3,500.00

30,000.00

· 11/10/2008

111008 Loan to American Medical File

5,000.00

5,000.00

35,000.00

12/04/2008

120408 Loan to American Medical File

15,000.00

15,000.00

50,000.00

55,000.00

Sub Total:

fnr r i•

~

·~

~~

-lfk
it
;:

1

x·
w

50,000.00

02/04/2009

020409 Loan to American Medlcal FIia

5,000.00

5.000.00

00/26/2009

032609 Loan to American Medical Fila

7,850.00

7,850.00

62.850.00

06/19/2009

061909 Loan to American Medlcal File

10,000.00

10,000.00

72,850.00

07/02/2009

070209 Loan to American Medical FIie

25,000.00

25,000.00

97,850.00

07/17/2009

071609 Loan to American Medlcal File

5,000.00

5,000.00

102,850.00

07/28/2009

072809 Loan to American Medical File

10,000.00

10,000.00

112,850.00

08/04/2009

080409 Loan to American Medical FIie

15,000.00

15,000.00

127,850.00

08/13/2009

081309 Loan to American Medical File

5,000.00

5,000.00

132,850.00

08/31/2009

083109 Loan to American Medical FIie

13,500.00

13,500.00

146,350.00

09/17/2009

081509 Loan to American Medical Fila

8,000.00

8,000.00

154,350.00
165,850.00

10/06/2009

100509 Loan

to American Meaical FIie

11,500.00

11,500.00

10/14/2009

101409 Loan to American Medical File

5,000.00

5,000.00

170,850.00

10/29/2009

102909 Loan to American Medlcal File

5,000.00

5,000.00

175,850.00

11/02/2009

110209 Loan to American Medical F~a

3,500.00

3,500.00

179,350.00

11/05/2009

110509 Loan

to American Medical File

9,000.00

9,000.00

188,350.00

11/12/2009

111509 Loan to American Medical File

10,500.00

10,500.00

198,850.00

11/30/2009

113009 Loan to American Medical File

24,000.00

24,000.00

222,850.00

12/15/2009

121509 Loan to American Medical File

19,000.00

19,000.00

241,850.00

12/31/2009

123109 Loan to Amencan Medical File

15,000.00

15,000.00

256,850.00

Sub Total:

co
.........

206,850.00

01/15/2010

011510 Loan to American Medical Fae

5,500.00

5,500.00

262,350.00

01/29/2010

012910 Loan to American Medical File

19,000.00

19,000.00

281,350.00

02/16/2010

021610 Loan to American Medical File

6,000.00

6,000.00

287,350.00

OS/15/2010

031510 Loan to American Medical File

22,000.00

22,000.00

309,350.00

03/31/2010

033110 Loan to American Medical File

10,000.00

10,000.00

319,350.00
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Accrual Basis

Peritus I Asset Management, LLC

Transaction Detail by Account
January 2004 through December 2014
Date

Memo

Original Amount

Adjusted Amount

Balance

04/15/2010

041510 Loan to American Medlcal File

10,000.00

10,000.00

329,350.00

04/28/2010

042810 Loan to American Medical File

12,000.00

12,000.00

341,350.00

04/30/2010

04301 O Loan to American Medical File

10,000.00

10,000.00

351,350.00

05/15/2010

05151 o Loan to American Medical File

12,000.00

12,000.00

363,350.00
374,350.00

05/18/2010

051810 Loan to American Medical File

11,000.00

11,000.00

05/31/2010

05311 O Loan to American Medical File

16,000.00

16,000.00

390,350.00

06/07/2010

060710 Loan to American Medical File

15,000.00

15,000.00

405,350.00

06/30/2010

063010 Loan to American Medical FIie

9,000.00

9,000.00

414,350.00

07/15/2010

071510 Loan to American Medical File

8,000.00

8,000.00

422,350.00

08/15/2010

081510 Loan to American Medical File

8,000.00

8,000.00

430,350.00

08/20/2010

08201 O Loan to American Medical File

11,000.00

11,000.00

441,350.00
450,850.00

09/03/2010

090310 Loan to American Medical File

9,500.00

9,500.00

09/16/2010

091610 Loan to American Medical FIie

10,500.00

10,500.00

461,350.00

09/30/2010

09301 o Loan to American Medical File

8,500.00

8,500.00

469,850.00
478,350.00

10/15/2010

101510 Loan to American Medical File

8,500.00

8,500.00

10/31/2010

103110 Loan to American Medical File

6,000.00

6,000.00

484,350.00

11/04/2010

110410 Loan to American Medical File

13,000.00

13,000.00

497,350.00

11/15/2010

111510 Loan to American Medical FIie

5,000.00

5,000.00

502,350.00

11/19/2010

11191 o Loan to American Medical FIie

2,000.00

2,000.00

504,350.00

11'2312010

11231 O Loan to American Medical File

47,000.00

47,000.00

551,350.00

11,000.00

562,350.00

25,000.00

587,350.00
598,350.00

12/0B/2010

12081 o Loan to American Medical File

11,000.00

12/30/2010

12301 o Loan to American Medical File

25,000.00

01/13/2011

011310 Loan to American Medical FIie

11,000.00

11,000.00

01/19/2011

01191 o Loan to American Medical File

11,000.00

11,000.00

609,350.00

01/31/2011

01311 o Loan to American Medical File

12,000.00

12,000.00

621,350.00

02/07/2011

020711 Loan tq American Medical File.

4,000.00

4,000.00

625,350.00

Sub Total:

330,500.00

02/18/2011

021811 Loan to American Medical File.

1,200.00

1,200.00

626,550.00

02/23/2011

022311 Loan to American Medical File.

11,000.00

11,000.00

637,550.00

02/28/2011

022811 Loan ta American Medical FIie.

10,000.00

10,000.00

647,550.00

03/09/2011

030911 Loan to American Medical File.

25,800,00

25,800.00

673,350.00

03/25/2011

032511 Lean to American Medical File.

21,000.00

21.000.00

694,350.00

04/15/2011

041511 Loan to American Medical File.

21.000.00

21,000.00

715,350.00
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Accrual Basis

Peritus I Asset Management, LLC

Transaction Detail by Account
January 2004 through December 2014
Date

Memo

Original Amount
14,000.00

AdJusted Amount
14,000.00

Balance
729,350.00

04/29/2011

042911 Loan to American Medical File.

05/13/2011

051311 Loan to American Medical File.

34,000.00

34,000.00

763,350.00

05/26/2011 .

052611 Loan to American Medical File.

22,000.00

22,000.00

785,350.00

06/15/2011

061511 Loan to American Medical File.

5,500.00

5,500.00

790,850.00

06/28/2011

062811 Loan to American Medical File.

14,500.00

14,500.00

805,350.00

06/30/2011

063011 Loan to American Medical File.

11,000.00

11,000.00

816,350.00

23,000.00

23,000.00

889,350.00

07/21/2011

072111 Loan to American Medical File.

08/02/2011

080211 Loan to American Medical File.

08/15/2011

081511 Repayment of Loan to American Medical File.

09/13/2011

091311 Loan to American Medical File.

6,000.00

6,000.00

845,350.00

·6,000.00

-6,000.00

839,350.00

3,000.00

3,000.00

842,350.00

Sub Total:

255,000.00

Total:

842,350.00
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PERSONAL ANO CONFIDENTIAL
August 10. 2011

Shawn Balley
. 9301 West lnterohange Lane.
BoJse, ID 83709
Dear Shawn:

This correaponctence will serva as a fatter of employment with Amarloan Medrcat File, Inc.

(OnFlle). By G>ilending a formal offer an~ by your acceptance, you agree to be bound by a
confldentialltv a_greement and· a non-compete agrsemant atanderd in the software and

technology lndustiy.

AH Onf'/10 employees and officers are empfaye~s at wlll. Thia Agreement m.~Y .b~
terminated, (I) by the Company at any tim& y.iith or wit~o~ qause, o.r (II) by f;,nployee at
any time upon at least ao days.written nottce-. of re,srgnatfon. Upon euch termination. or the
Company rs

sold, Empfoy~ or .Employe~'s e~fi\tf> .shali be entftled to rece~, .all

compensation earned by Employee prior ,to,the dat~ oi terminatlora computed pro mfa up
to @nd including Uia date ?f 1ermJ,~~t{oh plus severance pay equal to two (2) year's flJ'lnual
·bas~ Eialary.

Your base &allilry wlll be $150,000 per year and you wm b& paid on the 1Slh anr,J the last
day pf each month. It Is recognized that ·this b~e salary fs lnoommensurate with the job
functions of a. OTO, an.cl it is the., Board of. Directors intention to revisit your base satary
once consistent and reliabre revenue streams enable the company to reevaluate your
base salary.
You are awarded 1,6003000 shares of stack In Am$rlcan Meclioal Ftra, Inc. which shafl be
immediately vested as of the date of tllfs agreement. As CTO You are a member .of the
Board of DJrectors of American Medf~I ·FIie to which you and William Espinosa will
provide regular reports. It Is expected 1hat you and BIii wna work together in defining
speciflo rotes and dunes representative of your titres tQ mova On File to prqfitabHity, Dulles
and functtons wlll include but not be llmltad to the followlng areas and are rn large part
considered. to· be in support of ourrent effoit& ·under way by the exlst(ng team:

.

Aeelst in provtdlog. strategy and planning leadership in· eupport of continued
development anti evolution of the OnFile solution architecture.
o Ooordlnatlon of efforts to increase the user footprint. lead and assJst In the

a

development of sales and marktaJlng plan~, lead and assrst on salae calls and
presentaflorrs to prospective partners and buyers Of the OnFUe ~ofullon.
• Assist Uie CEO fn establishing a delal!ed proctuct development and capital b.udget
taking lhto conslder(Ulon proJ~ted growth.
·
a Assist 1he OEO In building lhe tear.n na~essary to further plan and 'dsvelap the
o

ov,rall produot archlteorura and solutfon set.
Work orosely with th& Board of Directors to eatebRsh end then grow a viable
revenue stream for OnFile,
l
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Work with the CEO to get the appropriate patents, copyrights, and trademarks

executed for the various products anct ·sel\llces.
o ProVlcle e>epJnse reports on a bl-weskly basis and financial reports on a monthly
o
!)

basts· to Include a.ash flow proJ~tiahs, a balance sheet and fncome statement.
Any expenses in excess of$ $5,000 will requlre board approvat. This pollcy WIii be
reviewed on a quarterly basis.
.
Any addhtona cf staff or management wlll requlr$ board approval.

The above 11st la not meant to be all induslve b\At rather to provide guldelfnes far the
You WIii receive the standard medical and dental benefits as well as .E0/00

posmon.

coverage.

We are excited to have you as a member of the OnFlle team and are rooking forward to
working with you

Sincerely,

David J, Desmond
Chief orerating OffliJer
Perltus · Asset Management. LLC

Ronatd J. Heiler

President

Perilus f Asset Management, LLC
Board 01 orrectors

wil ./{i ..

Board of Directors

American Madlsal FIie

American Medical~

~-H-e•-

William A. Eepfnosa
Chafrman and Chlat Executive Officer
Board of Dlrectora
American Medlcal Ate

Shawn W, Balley

Date

2,
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Ra WADE CURTIS
Attorney at Law
Office: (208) 426-0605

Cell: (208) 859-1405
Facsimile: (208)426-0608

300 W. Myrtle Street, Suite 200
Boise, fdaho 83702

'Email: wade@rwadecurtis.com
Website: www.rwadecurtis.com

March 28, 2013

FEDERAL EXPRESS •. OVERNIGHT
Received Receipt Requested
Bill Espinosa, CEO
American Medical File, Inc., aka

''OnFile 11

23 Carpenteria
Irvine, California 92602

CERTIFIED MAIL·· 7012 010 0000 7340 9944
Regular Mail
Lynn & Associates
for American Medical File, Inc., aka "OnFile"
1516 Chapala Street
Santa Barbara, California 93101

CERTIFIED MAIL •• 7012 010 0000 7340 9951
Regular Mail
American Medical File, Inc., aka "OnFile"
Post Office Box 4264
Boise, Idaho 83709
Re: STATUTORY DEMAND FOR
PAYMENT OF WAGES. J.C. 45-606

DEMAND FOR PAYMENT OF
SEVERANCE PAY
Dear Bill Espinosa:
We represent Shawn Bailey. We are unaware that you are represented by an attorney with
regard to this matter. If you are represented by an attorney, this letter is intended for your
attorney.

EXHIB~T

F
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FEDERAL EXPRESS·· OVERNIGHT
Bill Espinosa, CEO, American Medical File, Inc., aka 11 0nFile 11
CERTIFIED MAIL •• 7012 010 0000 7340 9944
Lynn & Associates for American Medical File, Inc., aka "OnFile"
CERTIFIED MAIL •• 7012 010 0000 7340 9951
American Medical File, Inc., aka "OnFile"
March 28, 2013, Page 2
As we understand the facts, American Medical File, Inc., aka 110nFile, 11 has failed and
refused to pay Shawn his by-monthly salary over the past many months as reflected in the
attached schedule of missed pay checks. Further, we understand that the company maybe under
investigation by the IRS for the Company's failure to pay over in a timely manner trust funds

withheld from employees payroll. There are other events caused or committed by the Company
that have breached Shawn's employment contract. We will not take the time to detail them here.
Based on the enumerated and unenumerated failures by the Company to comply with its
employment agreement with Shawn, Shawn's employment was recently terminated.
Based on the termination of Shawn's employment agreement by the Company's breach
thereof, Shawn is entitled to be paid $129,549.75, in accrued and unpaid wages as detailed in the
attached statement.
This is Shawn's formal demand pursuant to Idaho Code Section 45-606, that his unpaid
wages be paid to him within 48 hours of receipt of this demand for payment. Please be aware
that under Idaho Code Section 45-607, if this demand is not complied with precisely, Shawn
shall be entitled to statutory penalties together with attorney fees for bringing action to collect
earned and unpaid wages. We will expect the Company will deliver certified funds made
payable to Shawn Bailey, within 48 hours of your receipt of this Jetter, excluding weekends and
holidays.
Please be advised that under Idaho Code Section 45-606, not withstanding our demand
for early payment, all wages due and payable on the date of termination of employment, must be
paid not later than ten (10) days following the date of termination excluding weekends and
holidays.
Further, this is Shawn Bailey format demand that the Company comply with the
tennination provision of Shawn's employment agreement and pay to Shawn his severance pay of
$300,000.00 (two years annual base salary). Without waiving any right to earlier payment,
Shawn is willing to allow the Company to pay him the said $300,000.00 in twelve (12) equal
monthly payments with the first of such $25,000.00 payments to be paid on or before April 10,
2013, and an equal sum on the 10th day of each month thereafter.
If the Company fails or refuses to comply with the forgoing demands for payment, we
have been authorized by Shawn to commence legal action against the Company and its Board of
Directors and officers for recover all unpaid wages and severance compensation.

Peritus0015
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FEDERAL EXPRESS •• OVERNIGHT
Bill Espinosa, CEO, American Medical Fi]e, Inc., aka 11 0nFile11

CERTIFIED MAIL •• 7Q12 010 0000 7340 9944
Lynn & Associates for American Medical File, Inc., aka 110nFile11
CERTIFIED MAIL •• 7012 010 0000 7340 9951

American Medical File, Inc., aka 11 0nFile11
March 28, 2013, Page 3
As to wages, we expect payment in full within 48 hours of your receipt of this letter. With
regard to payment of severance pay, we expect a response within ten (10) days of the date of this
letter.

If you have any questions, please call. Th

Enclosure:
Copy Furnished:
Shawn Bailey

Peritus0016
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Gross amount to be paid
based on $l50k Salary
Balance forward from dlents Qu!ckBooks
Date of Pavroll
'1/15/2012

$6,250.00

l/31/2012

$6,250.00

2/15/2012

$6,250.00

2/29/2012

$6,250.00

3/15/2012

$6,250.00

3/31/2012

$6,250.00

4/15/2012

$6,250.00

4/30/2012

$6,250.00

S/15/2012

$6,250.00

5/31/2012
6/15/2012
6/30/2012
7/15/2012
7/31/2012

$6,250.00
$6,250.00
$6,250.00
$6,250.00
$6,250.00

8/15/2012
8/31/2012

Date Paid

Amounteald

1/16/2012

$6,?50.00

l/31/2012

$6,250.00

2/15/2012

$6,2so:Oo

2/29/2012

$6,2so:oo

3/15/2012

$6,250,00

3/31/2012
3/31/2012

$5,937.55
$312.45

4/15/2012

s°G,250.00

4/30/2012

$6,250.00

5/15/2012

$1,804.38

8/1/2012
8/9/2012

$6,250.00
$6,250.00

9/1/2012
9/14/2012

$6,250.00
$6,250.00

10/1/2012

$6,250.00

10/16/2012
10/16/2012

$6,250.00
$14,576.57

11/9/2012

$3,000.00

11/21/2012

$3,000.00

12/7/2012

$6,250.00

12/21/2012

$6,250.00

1/10/2013

$6,250.00

1/22/2013

$6,250.00

2/1/2013

$6,250.00

$6,250.00
$6,250.00

9/15/2012
9/30/2012

$6,250.00
$6,250.00

10/15/2012

$6,250.00

10/31/2012

$6,250.00

11/15/2012

$6,250.00

11/30/2012

$6,250.00

12/15/2012

$6,250.00

12/31/2012

$6,250.00

1/15/2013

$6,250.00

l/31/2013

$6,250.00

2/15/2013
2/28/2013
3/15/2033

$6,250.00
$6,250.00
~61250,00

Total

Balaru:e
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,680.70
$101,930,70
$95,680.70
$101,930.70
$95,993.15
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$95,680.70
$101,930.70
$100,126.32
$106,376.32
$112,626.32
$118,876.32
$125,126.32
$131,376,92
$125,126.32
$118,876.32
$125,126.32
$131,376,32
$125,126.32
$118,876.32
$125,126.32
$131,376.32
$125,126.92
$131,376.32
$125,126.32
$110,549.75
$116,799.75
$113,799.75
$120,049,75
$117,049.75
$123,299,75
$117,049.75
$123,299.75
$117,049.75
$123,299.75
$U7,049.75
$123,299.75
$117,049.75
$123,299.75
$117,049,75
$123,299,75
$129,549.75
$135.799,75

$135,799.75

Hls~tllghted amounts were paid through employee advances
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MAY 11 2016

Jeffrey J. Hepworth, ISB#3455
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
199 N. Capitol Blvd., Suite 501
P.O. Box 2815
Boise, ID 83701-2815
Telephone: (208) 333-0702
Facsimile: (208) 246-8655

CHRISTOPHER O. RICH, Clerk
By TYLER ATKINSON
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
*****

SHAWN W. BAILEY,
Plaintiffs
V.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

)
)
)
)
)
)
)
)

)
)
)
)
)

Case No. CV Pl 1420704

MOTION TO AMEND COMPLAINT
PER IRCP 15(a) OR IN THE
ALTERNATIVE AMENDMENT
OF THE PLEADINGS TO
CONFORM TO THE EVIDENCE
AND ISSUES RAISED BY THE
PARTIES PER IRCP 15(b)

)
)

*****

MOTION TO AMEND COMPLAINT PER IRCP 15(a) OR IN THE ALTERNATIVE
AMENDMENT OF THE PLEADINGS TO CONFORM TO THE EVIDENCE AND ISSUES
RAISED BY THE PARTIES PER IRCP 15(b) - 1

000331

COMES NOW, the Plaintiff, Shawn W. Bailey, and requests this Court for
permission to file an Amended Complaint to more specifically set forth the claims of Shawn
Bailey and/or for an Order of the Court treating the issues raised in the summary judgment
proceedings as being raised in the Complaint as they are being tried by the express or
implied consent of the parties pursuant to IRCP 15(b). This Motion is supported by the
memorandum of law submitted contemporaneously herewith.
--.IV\

DATED this

l{'

day of May, 2016.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES

MOTION TO AMEND COMPLAINT PER IRCP 15(a) OR IN THE ALTERNATIVE
AMENDMENT OF THE PLEADINGS TO CONFORM TO THE EVID.ENCE AND ISSUES
RAISED BY THE PARTIES PER IRCP 15(b) - 2
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at 199 N.
Capitol Blvd., Suite 501, Boise, Idaho, certifies that on the
day of May, 2016, he
caused a true and correct copy of the MOTION TO AMEND COMPLAINT PER IRCP 15(a)
OR IN THE ALTERNATIVE AMENDMENT OF THE PLEADINGS TO CONFORM TO THE
EVIDENCE AND ISSUES RAISED BY THE PARTIES PER IRCP 15(b) to be forwarded
with all required charges prepaid, by the method(s) indicated below, to the following:

-LC:

D. John Ashby
Hawley, Troxell, Ennis
& Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Delivered
U.S. Mail
Fax
Fed. Express

MOTION TO AMEND COMPLAINT PER IRCP 15(a) OR IN THE ALTERNATIVE
AMENDMENT OF THE PLEADINGS TO CONFORM TO THE EVIDENCE AND ISSUES
RAISED BY THE PARTIES PER IRCP 15(b) - 3
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Jeffrey J. Hepworth, ISB#3455
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
199 N. Capitol Blvd., Suite 501
P.O. Box 2815
Boise, ID 83701-2815
Telephone: (208) 333-0702
Facsimile: (208) 246-8655
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
*****

SHAWN W. BAILEY,
Plaintiffs
V.

)
)
)
)
)

Case No. CV Pl 1420704
AMENDED
COMPLAINT AND DEMAND
FOR JURY TRIAL

)

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS ·
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

)
)
)
)
)
)
)
)
)
*****

COMES NOW the Plaintiff, Shawn Bailey, by and through his counsel of record,

AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 1
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Jeffrey J. Hepworth, and for a cause of action against the Defendants, hereby states and
alleges as follows:

I.
PARTIES, JURISDICTION AND VENUE

1.

The Plaintiff, Shawn W. Bailey, (hereinafter referred to as "Bailey") is now and

at all times relevant to this action has been a resident of the City of Boise, County of Ada,
State of Idaho.
2.

The Defendant, American Medical File, Inc., (hereinafter referred to as

"AMF") is a California corporation, which was last registered to operate in Idaho in February
2012. American Medical File, Inc. was and is believed to be operating in Boise Idaho, at
the time of this complaint without a corporate license or authority and is therefore operating
by its shareholders.
3.

The Defendant, Peritus I Asset Management, LLC, (hereinafter referred to as

"Peritus") is believed to be a Delaware limited liability company, based in California,
registered with the U.S. Securities and Exchange Commission, and doing business in the
State of Idaho. Peritus, its members, and its clients are believed to be the controlling
shareholders of AMF.
4.

The Defendant, Ronald J. Heller, (hereinafter referred to as "Heller'') is an

owner and founder of Peritus as well as its managing member. Heller is also the President
of Peritus and a Board Member of AMF. Heller is believed to be an owner of Peritus and
AMF. Heller entered into contracts to be performed in Idaho and committed tortious acts in

AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 2
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Idaho and is therefore subject to the long arm jurisdiction of the State of Idaho, I.C. § 5514(b).
5.

The Defendant, David J. Desmond, (hereinafter referred to as "Desmond") is

the Chief Operating Officer of Peritus and is a member of the Board of Directors of AMF as
well as an owner of Peritus and AMF. Desmond is believed to be a resident of Santa
Barbara, California, but entered into contracts to be performed in Idaho, committed tortious
acts in Idaho, and is therefore subject to the long arm jurisdiction of the State of Idaho, I.C.
§ 5-514(b).
6.

The Defendant, William R. Espinosa, (hereinafter referred to as "Espinosa")

is the Chief Executive Officer, Chairman of the board of AMF and is believed to be a
resident of Irvine, California.

Espinosa frequently travelled to Idaho to conduct AMF

business and committed tortious acts in Idaho and is therefore subject to the jurisdiction of
the State of Idaho pursuant to I.C. § 5-514(b).
7.

Venue is proper in Ada County, State of Idaho, as AMF has its principal place

of business in Ada County, and the employment contract, which is the subject of this
lawsuit, was performed and breached in Ada County.
8.

This dispute involves monetary damages in excess of $10,000.00, the

minimal jurisdictional amount of this Court.

II.

BACKGROUND FACTS
9.

AMF was a California corporation which was started in 2001. AMF was

initially financed by Peritus with loans believed to exceed $6,000,000.00 up until about
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2005. AMF defaulted on the loans made by Peritus to AMF. As a result of the default,
Peritus foreclosed on the assets of AMF as well as the stock of the original stockholders.
Thereafter, Peritus employees began managing AMF on behalf of Peritus as well as on
behalf of investors that had purchased stock in AMF through Peritus and at the
recommendation of Peritus. A Peritus employee, R.J. Dundas (hereinafter referred to as
"Dundas") was designated the President and CEO of AMF and was responsible for direct
management of AMF as a Peritus employee.

10.

In October 2005 Dundas recruited Bailey to become the Vice President of

Product Development for AMF and Bailey began employment for AMF and Peritus April 1,

2006.
11.

On or about March 10, 2006, Ron Heller and Dave Desmond sent Bailey a

letter intended as a "letter of intent" to secure the employment of Bailey for AMF. The letter
outlined Bailey's job responsibilities and promised to pay Bailey $110,000.00 annually,
benefits and 500,000 stock options in AMF. The offer letter was signed by Ronald J. Heller
in his capacity as President of Peritus I Asset Management, LLC, Managing Director of
Peritus Global Opportunity Fund, LP and David J. Desmond, Chief Operating Officer
Peritus I Asset Management, LLC. A true and correct unsigned copy of the letter is
attached as Exhibit 1 and is incorporated herein as set forth at length in this Complaint.

12.

On or about April 12, 2007, AMF had a Board of Directors meeting wherein it

was determined by Desmond, Heller, Tim Gramatovich and Bob Forgie (as Directors of
AMF and employees of Peritus) to hire Bailey as the CEO of AMF and to employ him on a
contract wherein they personally and Peritus would

make sure Bailey received the
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compensation they promised. At the time the agreement was made, AMF had incurred
debt in excess of $6,000,000.00 to Peritus, had monthly overhead expenses far exceeding
their estimated revenue of about $2,500.00 per month.
13.

Bailey knew AMF did not generate enough revenue to pay the salaries of the

four to five employees working for AMF or the expenses that would be incurred to build
AMF products and market the products to make AMF viable as a business. Based upon
the promises made by the Peritus employees including R.J. Dundas, Ronald J. Heller, and
David J. Desmond, Bailey reasonably believed Peritus and its members would provide
capital to AMF in order to pay the expenses incurred in the future. Given AMF only
generated about $2,500.00 per month in revenue, Peritus was clearly the primary obligorto
fund the development of AMF.

Bailey reasonably believed AMF could be financially

successful over time and that the $6,000,000.00 Peritus loans already advanced and future
loans would be recouped. Bailey wat told Peritus wished to grow AMF for financial gain of
Peritus, the Peritus investor clients and the Peritus members and employees.
14.

In reliance upon the promises set forth above, Bailey pursued the business of

developing health industry billing software, pursuing insurance and medical industry clients
and working full time for AMF, Peritus, and its owners.
15.

Between April 1, 2006, and about July 2011 Peritus provided enough capital

to AMF through loans Peritus made to AMF, AMF stock purchases made by Peritus clients
upon the recommendation of Peritus, or other methods, to pay the majority of the AMF
obligations. The capital Peritus obtained for AMF clearly exceeded $2,000,000.00 during
this time. The "burn rate" of funds was estimated to be $40,000.00 per month in about
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April 2008. That equals $480,000.00 per year which Peritus knowingly funded AMF to pay
AMF debt.
16.

By July 2011 Peritus had fallen behind in funding AMF such that Bailey was

owed approximately $90,000.00 in back pay. Therefore, Baily quit working for AMF in late
July 2011.
17.

After Bailey quit, Ron Heller and Dave Desmond contacted Bailey and

requested Bailey return to work at AMF. Bailey advised Heller and Desmond he would not
return to work unless he received a written contract signed by Peritus in which Peritus
would be responsible for funding Bailey's salary at AMF. Bailey and the Peritus officers
negotiated a new contract for Bailey.

18.

On or about October 10, 2011, Bailey signed a written employment

agreement which had been prepared by or for Peritus and signed by Heller and Desmond
in their capacities as both Peritus officers and AMF Directors wherein the Defendants
agreed to pay Bailey a base salary of $150,000.00 per year, an immediate vesting of

1,500,000 shares of American Medical File, Inc. stock, and a severance package of two
years annual salary upon termination. A true and correct copy of the written employment
agreement effective August 2011, is attached hereto as Exhib.it "2".

19.

At the time the employment agreement was made Heller and Desmond

specifically told Bailey that the back pay owed was not included in the written employment
contract because it involved debt that pre-dated the written contract. Heller and Desmond
agreed back pay would be paid at an undetermined date in the future tied to profitability of
AMF. Bailey agreed to those terms.
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20.

Between October 10, 2011, and the date Bailey's employment was

terminated in March 2013, the Defendants breached the employment contract by failing to
pay wages owed under the written employment contract attached as Exhibit 2. On March
11, 2013, Plaintiff advised the Defendants he had to seek other employment due to
financial necessities. On March 21, 2013, Heller terminated Bailey's employment.
21.

Bailey made written demand for payment of wages on March 28, 2013, in the

amount of $129,549.75 pursuant to the Idaho Wage Claim statute, plus severance pay of
$300,000.00 and attorney fees. The Defendants refused to make payment and by letter
Espinosa claimed Bailey had been overpaid $2,950.15.

Ill.
COUNT ONE
BREACH OF ORAL CONTRACT

22.

The Plaintiff realleges the facts and allegations set forth in paragraphs 1 -21

in Count One as if set forth at length herein.
23.

Bailey became employed by AMF April 1, 2006 under an oral employment

contract. At the time AMF did not generate sufficient revenue to pay AMF's ongoing
expenses that were expected to increase over time. Therefore, officers of Peritus, acting
within the course and scope of their duties for Peritus agreed Peritus would provide the
funds necessary to pay AM F's financial obligations. Under the oral contract Bailey was to
be paid $110,000.00 annually plus vacation, sick leave, and health benefits. In addition,
Bailey was to receive options for 500,000 shares of stock to be vested over the next three
years.
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24.

Peritus and AMF breached the April 2006 oral employment contract by failing

to make regular payments between April 2006, and August 1, 2011.
25.

On or about August 10, 2011, Peritus, AMF, and Bailey entered into an

accord and satisfaction wherein they agreed the amount owed was $95,680.70. The
parties further orally agreed that AMF would pay Baily the agreed amount at such time as
AMF became profitable and able to pay.
26.

The oral agreement to pay Bailey $95,680.70 in the future is not barred by

the Statute of Frauds because it was an agreement that could have been performed in less
than one year.
27.

Subsequently, AMF filed for bankruptcy protection and it has now become

apparent AMF will never be profitable. Count One for Breach of th~ Oral Agreement made
in August 2011 for back pay earned pursuant to the oral agr~ement made in April 2006 is
abandoned.
IV.
COUNT TWO
BREACH OF WRITTEN AGREEMENT DATED AUGUST 10, 2011

28. The Plaintiff realleges the facts and allegations set forth in paragraphs 1 - 27 in
Count Two as if set forth at length herein.
29.

On or about August 10, 2011, Ron Heller and Dave Desmond prepared a

written employment agreement which they signed in their capacity as officers of Peritus
and Directors of AMF. Bailey signed the agreement and accepted the terms of the written
contract along with the terms of the oral agreement set forth in Count One.
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30.

The written agreement is binding and enforceable against Peritus and it is not

barred by the Statute of Frauds for numerous reasons. First, the agreement fully states in
writing both Bailey's rights to payment of $150,000.00 per year salary, benefits and
1,500,000 shares of AMF stock along with severance benefits of $300,000.00. The
contract sets forth Bailey's obligations fully. The agreement is signed by the parties to be
charged, Peritus and AMF.
31.

The written and contemporaneous oral agreements are not barred by the

Statute of Frauds due to I.C. § 9-506(2). Given AMF's lack of revenues, Peritus agreed to
be the primary obligor to provide capital to AMF to pay Bailey's salary and benefits
including severance pay. Peritus had in the course of Bailey's employment since April 1,
2006, been the primary source of Bailey's compensation. Given the course of the dealings
between Peritus and Bailey, the fact Peritus employees drafted the written contract and
signed it, the only reasonable interpretation of the contract is that Peritus agreed to be the
primary obligor to Bailey after August 2011. Peritus agreed to be responsible for Bailey's
compensation because Peritus believed Bailey's serves were necessary to make AMF
profitable. Peritus expected to receive financial benefits from AMF including repayment of
at least $8,000,000.00 in loans, increased stock values for Peritus and its clients, as well
as valuable stock owned by Peritus members.
32.

Lastly, Bailey specifically advised Peritus representatives Desmond and

Heller he would not return to work unless Peritus provided Bailey a written contract of
employment whereby Peritus was obligated to Bailey for his compensation. Peritus drafted
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the contract which Bailey relied upon and therefore Peritus is estopped from claiming it is
not bound by the contract Peritus drafted.
33.

Between January 2, 2012, and March 15, 2013, Peritus failed to fund AMF

with sufficient capital to pay Bailey his twice monthly paychecks. As of March 15, 2013,
payments totaling $40,119.05 were owed to Bailey. Peritus failed and refused to pay Bailey
under the written contract as promised and therefore breache~ the contract. Given the
substantial and material breach of contract, Bailey was relieved of his duty to perform
under the contract including the duty to work or give notice of termination.
34.

Bailey is entitled to damages of $40,119.05 in back pay earned after August

10, 2011, severance benefits of $300,000.00 and interest at the legal rate from the date
due pursuant to I.C. § 28-22-104.
35.

Bailey is entitled to an award of attorney fees pursuantto I.C. § 12-120 in an

amount to be determined by the Court but not less than $113,000.00.

COUNT THREE
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
36.

The Plaintiff realleges the facts and allegations set forth in paragraphs 1 - 35

in Count Two as if set forth at length herein.
37.

Defendants Heller, Desmond, and Espinosa willfully and intentionally caused

Bailey severe and personal emotional distress by imposing extremely harsh and
unreasonable working conditions on Bailey. The Defendants expected Bailey to perform
the functions of a product manager developing software, project manager rolling out the
software, testing and quality assurance manager, marketing manager, and operations
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manager but failed and refused to authorize the employment of adequate additional
employees to assist and increased the pressure by failing to pay employees and vendors.
As a result of the Defendants' demands Bailey was often working 22 hours a day and
sleeping at the office.
38.

On October 31, 2012, Bailey and his wife closed on a house purchase. On or

about November 1, 2012, the Defendants stopped making regular payroll payments. The
Defendants intentionally failed to pay contractors such as ITG, Select Staffing, and others
which caused severe emotional distress to Bailey. Between November 1, 2012, and
February 7, 2013, the Defendants demanded Bailey meet a February 7, 2013 deadline to
release an update to the EDI 278 interface for their primary customer United Healthcare.
39.

On December 21, 2012, Defendant Heller sent a harassing and threatening

email to Bailey stating, "Quitting will not be tolerated any longer, not a threat, just a fact."
Defendant Heller later advised Bailey that he could cease funding the company completely
if Bailey threatened to quit despite not receiving regular paychecks. Under duress, Bailey
continued to work for the company until he was terminated March 21, 2013. At all times
after November 1, 2012, the Defendants personally promised to fund AMF and pay Bailey
out of sources other than funds generated by AMF with the expectation AMF would
eventually be profitable.
40.

As a direct and proximate result of the Defendants' intentional and negligent

acts, Bailey was under severe work and financial stress and suffered severe emotional
distress. Bailey suffered pre-existing extreme anxiety beginning as a child but the conduct
of the Defendants individually caused a severe exacerbation of the pre-existing emotional
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distress after November 1, 2012. Bailey gained over 50 pounds of weight, suffered from
night sweats, and sleeplessness, and became suicidal. Bailey underwent counseling for
depression beginning in 2012 which has continued until present.

Bailey has been

prescribed anti-depressant medications and counseling to mitigate his damages which he
continues today and will in the future. He now has symptomatic diabetes which has been
either caused by the stress or made symptomatic by the stress.
41.

Bailey has incurred medical expenses in the past and will incur future medical

expenses in the future in an amount to be determined at trial. Bailey has lost income as a
result of being forced to quit his job in March 2013 due to the stress and was unable to be
employed at a job that paid similarly as the $150,000.00 per year job due to stress. Bailey
has lost income after March 2013 in the amount of approximately $154,585.000 as of the
date of this complaint and will lose income in the future due to the impairment of his
income earning capacity due to severe emotional distress. The amount of future lost
income will be proven with certainty at trial. Further, Bailey is entitled to general damages
for pain suffering, lost enjoyment of life in an amount to be determined at trial.
WHEREFORE, Bailey prays for judgment against the Defendant Peritus as follows:
1.

For wages owed under August 10, 2011, written employment agreement

totaling $40,119.05 as of March 2013 when Bailey's employment was terminated;
2.

For severance benefits owed totaling $300,000.00 which became due in

March 2013;
3.

For a total of 1,500,000 shares of stock or its value in an amount to be

determined at trial;
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...

WHEREFORE, Bailey prays for judgment against the Defendants Heller and
Desmond as follows:
4.

For past and future medical expenses incurred as a result of the intentional

infliction of emotional distress in excess of $10,000.00, but in an amount to be determined
at trial;
5.

For lost income after March 2013 until July 1, 2014 of approximately

$154,585.00 and future lost income due to loss of wage earning capacity resulting from the
intentional infliction of emotional distress.

6.

For general damages for the emotional pain, suffering, lost enjoyment of life

due to the intentional infliction of emotional distress in an amount to be determined at trial;

7.

For interest owed on all damages from the date due pursuant to I.C. § 28-22-

8.

For an award of attorney fees pursuant to Chapter 6, Title 45 - The Wage

104;

Claim Statute, as well as penalties allowed under that statute, as well as I.C. § 12-121; or
for attorney fees under I.C. §12-120; and

9.

For such other legal or equitable damages as this Court deems just and

appropriate.
DATED this _ _ day of _ _ _, 2016.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
By_ _ _ _ _ _ _ _ _ _ _ _ _ __
Jeffrey J. Hepworth
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at 199 N.
Capitol Blvd., Suite 501, Boise, Idaho, certifies that on the _ _ day of
,
2016, he caused a true and correct copy of the AMENDED COMPLAINT AND DEMAND
FOR JURY TRIAL to be forwarded with all required charges prepaid, by the method(s)
indicated below, to the following:

D. John Ashby
Hawley, Troxell, Ennis
& Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Delivered
U.S. Mail
Fax
Fed. Express

Jeffrey J. Hepworth
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PERSONAL AND G.ONFIDENTIAL .
March 10, 2006
Shawn W. Bailey
8529 West Fairview #106
Boise ID 83704

Dear Shawn:
This correspondence will serve as a letter of Intent toward your potential employment with
American Medical File, Inc. (OnFile). It should be noted tJ,at all OnFile employees are at
will employees and that nobody employed by the company.has an employment contract.
When we extend a formal offer and you accept, you will agree to be bound by a
confidentiality agreement standard in the software and technology industry.
The position we are offering you is that of VP, Solutions Architecture and Product
Development. As such you will be re.porting directly to the acting President of OnFile, RJ
Dundas. Additionally, it is expected that you will provide regular reports to the Board of
Directors -and · will work closely with the VP of Business Development. Duties and
functions will include but not be limited to the following areas:
• · Continued development and evolution of the OnFile solution architecture.
Iii
Coordination of efforts with the VP of Business Development to increase the user
footprint~. assist in the development of sales and marketing plians, and participate in
sales calls· and presentations to prospective partners and buyers of the OnFile
solution.
o
Establish a detailed product development budget for 2006 and 2007 taking into
consideration projected growth and need for additional funding.
0
Build the team necessary to further plan and develop the overall product
architecture and solution set.
e
Work closely with tlie President, the VP of Business Development, and the Board
of Directors to·establish and then grow-a viable revenue stream for OriFlle.
The above list is not meant to be all Inclusive but rather to provide guidelines for tne
position. Starting salary wlll be $110,000 annually and will lnalucle three weeks of paid
vacation along with the standard sick day policy of the company. You will receive the
standard medical and dental benefits as well.
.'.
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!n addition, it is our intent to set aside 500,00D options in the company to be vested evenly
over 3 years. The strike price and options exercise dates will be pr~vlded to you in your
formal offer letter. Your options will also be tied to formal performance goals and
company objectives which will be determined within the first three to six months of your
employment by you, the President, and the Board of Directors.

Sincerely,

Ronald J. Heller
President
Peritus I Asset Management, LLC

David J. Desmond
Chief Operating Officer
.
Peritus I Asset Management, LLC

Managing Director

Peritus Global Opportunity Fund, LP

Cc:

RJ Dund~s
Acting Pr~sldent .
Amerlcar:i Medleal File, Inc.
. ·....
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PERSONAL AND CONFIDENTIAL
August 10, 2011

Shawn Balley
6301 West lnterohange Lane,

Boise, ID 83709
Dear Shawn:

This correspondence will serve as a letter of employment wlln American Medfcal File. Inc.

(OnFlle). By e>1tendln9 afonnal offer and by your acceptance, you agree to be bound by a
confldentiallty agreement end· a non°compete agreement standard in tho software and
technology lnduatty.
All OnFlfa employees and officers are employees at wlll, This Agreement m.~y .b~
terminated: (I) by the Company at any t{me With or wlti'lo~ 9ause, 01 (II) by ~.mployee at
any time upon at least 30 days.written notlco.of r~S1Qna1lon. Upon such termfnaflon. or the
company rs sold, Employee or Emptoyee.'s e~u.t& .s~all be entltled to rece~~ . all
compensation earned by Employee ptior,to,1h.s d~tf, of termlnatloo computed pro rata up
to end including tha date pf JermJnl:\t~on plue seveMnce pay Jqual to two (2) year's annual
bas~ ~alary.
·
Your base salary wlll be $150,000 per year and you WIii be paid on the 1Slh and the last
day of each month. It Is recognized that this base satary fs Incommensurate with 1he job
funotlons of a. OTO, an.d it Is· Uu:p Board o1 Directors rntention to revisit your base salary
once consistent and reliable revenue streams enable the comi,any to reevaluate your
base salary.

Vou are awarded 1,eoo.000 shares of atock In American Medical FIie, Inc. whloh shall b&
Immediately vesl$d as of the date of Ulfs agreement. As OTO you are a member of "1e
Board of Dlrectors of American Medical FIie to which you and William Espinosa will
provide regular reports. It Is exPected that you and Bill wm work tog~ther in defining
speottlc roles and dutfes representative of your titles to move OnFile to profl1abDity. Dulles
and functions wlll include but not be limited to the followlng areas and are In large part
considered. to be in support of ourrent efforle under way by the existing team!

.

Aselst In providing strategy and plannlng leadership in eupport of continued
development and evolutlon of the OnFile uofutian architecture.
o Coordfnation of efforts to inorease the user footprint, tead and asSlsl In the

a

development of sates and marketing plan,, lead and aestst on eafee calla and
presentations to prospective partners and buyers of the OnPlle ~olutton.
• Assist the CEO In eatabllshlng a detailed product development and capital budget
taking Into conatderatlon proJeotad growth.
o AseJat the OEO In buildlng the team necessary to further plan and 'develop the
overall produot architecture and soluUon eel,
o Work otosely with th& Board of Directors to establish and then grow a vlable

\

revenue stream for OnFlle,

1
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Work with the CEO to get the approptlate patents, copyrights, and tnadamarka

executed for the various products and eervlces,
Provl~e exp,ense reporte on a bl•weekly baela and flnancfel reports on a monthly
basls to rnclude cash flow praJactians, a baranae sheet and rncome statement.
Any expensea In exaees of$ $5,000 wlll requlre board appravat. Thfa policy will be
reviewed on a quarterly basla.

• Any addlllona of &ta1f or management WIii require board approval.

nol meant to be all lnclualve but rather to provide guldelfnea tar the
You wlll receive the standard medical and dlntfll banaftte as well u EO/DO

The above ll&t la

position.

coverage.

We are excited to have you as a member ot the OnFlle team and are looking forward to
working with you
.

Sincerely,

lgdJ. JVJl.DaVld J, Desmond
Chlaf oreratlng Officer
Parltua Aeset Management, LLC
Board of Directors
Ami,tcan Medical FIia

Ronald J. H&Jlfer

President
Perilus I Asset Management, LLC
Board of Directors

American M foal FIi

l.

• >.
William R, Eaprnosa

Chairman and Chief Exacuttve Officer
Soard of Dlraotora
American Madlaal FIia

-L"~
Shawn W, Balley

~ {0,2ptl
L

Date

2,
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NO---~~---..._
AM.__ _ _
(/p~

Jeffrey J. Hepworth, ISB#3455
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
199 N. Capitol Blvd., Suite 501
P.O. Box 2815
Boise, ID 83701-2815
Telephone: (208) 333-0702
Facsimile: (208) 246-8655

F_,I~~

MAY 11 2015
CHRISTOPHER O. RICH, Clerk
Sy 'i"Vl!EA A"f.KlNI~ I
DF.Pi'TV

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*****
SHAWN W. BAILEY,
Plaintiffs
V.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,
Defendants.

)
)
)
)
)
)
)

Case No. CV Pl 1420704

MEMORANDUM IN SUPPORT
OF MOTION TO AMEND
PLEADINGS PER I.R.C.P. 15(a)
AND I.R.C.P. 15 (b)

)
)
)
)
)
)
)
)

*****
COMES NOW the Plaintiff, Shawn W. Bailey (hereinafter referred to as "Bailey"),
and submits this memorandum of law in support of his motion to amend pleadings.
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I.
INTRODUCTION
This is a breach of contract claim Bailey filed against American Medical File, Inc.,
(hereinafter referred to as "AMF"); Peritus I Assets Management, LLC, (hereinafter referred
to as "Peritus"); Ronald J. Heller, an individual, (hereinafter referred to as "Heller); David J.
Desmond, an individual, (hereinafter referred to as Desmond); and William R. Espinosa, an
individual, (hereinafter referred to as "Espinosa"). This Court dismissed Count Two of the
Complaint upon a 12(b)(6) motion filed by the Defendants and also dismissed the contract
claims against the individual Defendants Heller, Desmond, and Espinosa. AMF filed
bankruptcy and therefor the only claim and only Defendant remaining is the breach of
contract claim filed against Peritus. Peritus has raised the affirmative defense of the
Statute of Frauds and filed a summary judgment motion seeking dismissal of the contract
claims against Peritus. Peritus also asserts the Complaint filed by Bailey does not allege
facts asserting an original obligation under I.C. § 9-506(2). It is undisputed Bailey has
asserted the Statute of Frauds does not apply because the promise made by Peritus is an
original promise per I.C. § 9-506(2) which takes the promise outside the Statute of Frauds.
Further, Bailey contends the written, signed contract Peritus drafted is sufficiently complete
to defeat a Statute of Frauds defense. Lastly, Peritus is estopped from asserting the
contract it drafted does not bind Peritus when that contention is inconsistent with the
promises made by Peritus. Nevertheless, Bailey seeks to amend his Complaint to include
those specific legal theories in response to Defendant's Affirmative Defense of the Statute
of Frauds.
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II.
LAW AND ARGUMENT

A. Notice Pleadings.
Bailey contends the Complaint filed adequately raised the breach of contract claims
and surrounding circumstances in compliance with I.R.C.P. 8 but could certainly
improve the Complaint to more specifically address the Statute of Frauds defense
raised in the Peritus Answer. ("Fourth Defense"). Idaho has adopted a notice pleading
rule:
Rule 8(a)(1 ). General rules of pleading - Claims for relief. A
pleading which sets forth a claim for relief, whether an original
claim, counterclaim, cross-claim, or third-party claim, shall
contain (1) if the court be of limited jurisdiction, a short and
plain statement of the grounds upon which the court's
jurisdiction depends, (2) a short and plain statement of the
claim showing that the pleader is entitled to relief, and (3) a
demand for judgment for the relief to which he deems himself
entitled. Relief in the alternative or of several different types
may be demanded.
Section I, paragraphs 1 - 8 of the Complaint addresses the jurisdictional
requirements of I.R.C.P. 8(a)(1). Section II, paragraphs 9-18 of the Complaint set forth
the background facts in chronological order to inform the Defendants and the Court of the
claim upon which the lawsuit is based. Count One specifically states it is a "Breach of
Employment Contract" claim which alerts the Defendants, including Peritus, of the legal
basis for the claim. Obviously, Peritus was aware of the contractual basis of the lawsuit
and raised the Statute of Frauds defense as required by I.R.C.P. 8(c) Affirmative Defenses.
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The Plaintiff intends to amend his Complaint to allege the Statute of Frauds does
not apply because I.C. § 9-506.2 provides an exception to the Statute of Frauds. The
circumstances of this case fit within the exception. It is clear that Defendant Peritus claims
it was a guarantor and therefor the Statute of Frauds applies and precludes the Plaintiff
from recovery. The Plaintiff contends Peritus was the principal debtor and AMF was a
surety under I.C. § 9-506.2 given the circumstances described in the Complaint. The
concepts of surety and guarantor are very similar but with key differences that apply to this
case. Therefore, Plaintiff requests the Court to give permission to allow Plaintiff to amend
his Complaint.
B. Motions to Amend Should be Granted Liberally.
Justice requires that disputes be decided on their merits rather than disposed of on
technicalities. Therefore, a trial court should exercise its discretion liberally to ensure
justice is served.
We begin our discussion by noting that technical rules of
pleading have long been abandoned in this state. Rauh v.
Oliver, 10 Idaho 3, 9, 77 P.20, 21 - 22 (1904). The general
policy behind the current rules of civil procedure is to provide
every litigant with his or her day in court. Sines v. Blaser, 98
Idaho 435,437,566 P.2d 758, 760 (1977.) The rules are to be
construed to secure a just, speedy and inexpensive
determination of every action or proceeding. I.R. C.P. 1(a).
The purpose of a complaint is to inform the defendant of the
material facts upon which the plaintiff bases his action. Fox v.
Cosgriff, 64 Idaho 448, 454 133 P.2d 930, 932-33 (1943). A
complaint need only contain a concise statement of the facts
constituting the cause of action and a demand for relief.
I.R.C.P. 8(a)(1); Stone v. Bradshaw, 64 Idaho 152, 157, 128
P.2d 844, 846 (1942). Clark v. Olson, 110 Idaho 323 at 325
(1986).
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The Idaho Supreme Court went on to describe that the role of pleadings is to
provide parties notice of the nature of the claim and discovery is the process where issues
are formulated.
I.R.C.P. 15(a) provides that leave of court to amend a pleading
"shall be freely given when justice so requires."
(Our
emphasis.) See, e.g., Smith v. Shinn, 82 Idaho 141, 350 P.2d
348 (1960); Markstallerv. Markstaller, 80 Idaho 129,326 P.2d
994 (1958). Professors Wright and Miller in discussing Federal
Rule 15 - an identical counterpart to our I.R.C.P. 15 - states
that the purpose of the rule is two-fold: First, to allow the best
chance for each claim to be determined on its merits rather
than on some procedural technicality; and, second, to relegate
pleadings to the limited role of providing parties with notice of
the nature of the pleader's claim and the facts that have been
called into question. Issue formulation is to be left to the
discovery process and pleadings are not to be viewed as
carrying the burden of fact revelation or of controlling the trial
phase of the action. C. Wright & A. Miller, Federal practice and
Procedure; Civil 2d § 1471 (1971). Clark v. Olson, supra. at
326. (Emphasis added.)
C. Peritus Was the Primary Obliger and AMF was the Surety for Purposes of I.C. § 9506(2).
As set forth in the Affidavit of Shawn Bailey, AMF was only generating $30,000.00 per
year in revenues when he was hired in April 2006. The Peritus employees that hired Bailey
agreed to pay him $110,000.00 per year and there were at least four other employees
including the President. Clearly AMF could not pay its obligations and relied on Peritus as
the primary funding source. (See Bailey affidavit, para. 18, pg. 7 .) Peritus was the primary
obligor and expected the employees to grow the business so AMF would eventually
become profitable and pay Peritus back all of the money it had invested in AMF.
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I.C. §9-506(2) provides that under these circumstances a writing is not necessary.
9-506 Original obligations - Writing not needed. - A promise to
answer for the obligation of another, in any of the following cases, is
deemed an original obligation of the promisor, and need not be in
writing:
2.
Where the creditor parts with value, or enters into an
obligation, in consideration of the obligations in respect to which the
promise is made, in terms or under circumstances such as to render
the party making the promise the principal debtor, and the person in
whose behalf it is made, his surety. I.C. § 9-506(2).
The statute as written is terribly confusing. It is made more understandable by using
the applicable phrases and names of parties rather than creditor or debtor. Paraphrasing
the statute using the parties, the statute would read:
Peritus' promise to answer for the obligation of AMF, in any of
the following cases, is deemed an original obligation of Peritus,
and need not be in writing.
2.
Where Bailey . . . enters into a contract to provide
services, ... in consideration of the obligation of Peritus, under
circumstances such as to render Peritus the principal debtor,
and AMF, his surety.
In order to understand the statute, you must first understand the difference between
guarantor and surety. Black's Law Dictionary contrasts the difference between a guarantor
and a surety. One of the primary differences is that the surety and principal are usually
included in the same contract at the same time for the same consideration. A guarantor,
by contrast, is normally created before or after the original obligation is created, not at the
same time.

More importantly, the consideration is different.

Black's Law Dictionary

explanation of the differences is helpful to this dispute:
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Guarantor and surety compared. A surety and guarantor have
this in common, that they are both bound for another person;
yet there are points of difference between them. A surety is
usually bound with his principal by the same instrument.
executed at the same time and on the same consideration. He
is an original promisor and debtor from the beginning, and is
held ordinarily to every known default of his principal. On the
other hand, the contract of guarantor is his own separate
undertaking, in which the principal does not join. It is usually
entered into before or after that of the principal, and is often
founded on a separate consideration from that supporting the
contract of the principal. The original contract of the principal
is not the guarantor's contract, and the guarantor is not bound
to take notice of its nonperformance. The surety joins in the
same promise as his principal and is primarily liable: the
guarantor makes a separate and individual promise and is only
secondarily liable. His liability is contingent on the default of
his principal, and he only becomes absolutely liable when such
default takes place and he is notified thereof. "Surety" and
"guarantor" are both answerable for debt. default. or
miscarriage of another, but liability of guarantor is, strictly
speaking, secondary and collateral, while that of surety is
original, primary, and direct. In case of suretyship there is but
one contract, and surety is bound by the same agreement
which binds his principal, while in case of guaranty there are
two contracts, and guarantor is bound by independent
undertaking. Howell v. Commissioner of Internal Revenue,
C.C.A.8, 69 F.2d 447, 450. A surety is an insurer of the debt
or obligation; a guarantor is an insurer of the solvency of the
principal debtor or of his ability to pay. Under U.C.C., term
"surety" includes a guarantor. ~ 1-201 (40). See also
1
Guarantor. Black's Law Dictionary 5 ed., pg. 1293. (Emphasis
added.)

Ill.
CONCLUSION

The underlying facts pied by Bailey in his original Complaint are the same facts
Bailey relies upon today. This case turns primarily on whether the jury believes a surety
contract was created where Peritus was the principal obligor responsible for answering for
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AMF's debt or whether Peritus was acting merely as a disinterested guarantor. Clearly,
Peritus could not be both a surety and a guarantor. Under the circumstances of this case,
Bailey contends there was a surety relationship between AMF and Peritus. This Court, in
the interest of justice, should allow Bailey to amend his Complaint to specifically allege a
surety relationship .under I.C. § 9-506(2).
DATED this _L{_ day of

/M. ALf , 2016.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES

By~~/M5
~epwoh
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at 199 N.
Capitol Blvd., Suite 501, Boise, Idaho, certifies that on the ..1L_ day of MA.Lf
,
2016, he caused a true and correct copy of the MEMORANDUM IN SUPPORT OF
MOTION TO AMEND PLEADINGS PER I.R.C.P.15(a)AND I.R.C.P.15(b)to be forwarded
with all required charges prepaid, by the method(s) indicated below, to the following:

D. John Ashby
Hawley, Troxell, Ennis
& Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Delivered
U.S. Mail
Fax
Fed. Express

v
V
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Sw,-enchere I syuronshehr /. In French law, a party desirous of repurchasing property at auction before the
court, can, by offering one-tenth or one-sixth, according to the case, in addition to the price realized at the
sale, oblige the property to be put up once more at
·' auction. This bid upon a bid is called a "surenchere."
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Surety of the peace. A species of preventive justice,
and consists in· obliging those persons whom there is
a probable ground to suspect of future misbehavior,
to stipulate with, and to give full assurance to, the
public that stich offense as is apprehended shall not
take place, by finding pledges or securities for keeping the peace, or for their good behavior.

Surety. One who undertakes to pay money or to do
any other act in event that his principal fails therein. Suretyship, contract of. Contract whereby one party
One bound with his principal for the payment of a ' engages to be answerable for debt, default, or miscarsum of money or for the performance of some duty or
riage· of another and arises when· one is liable to pay
promise and who is entitled to be indemnified by
debt or discharge obligation, and party is entitled to
'. some one who ought to have paid or performed if
indemnity from person who should have made the
payment or performance be enforced against him.
payment in the first instance before surety was so
Everyone who incurs a liability in person or estate,
compelled. A contract whereby one p_erson engages
, for the benefit of another, without sharing in the
to be answerable for the debt, default, or miscarriage
. consideration, stands in the position of a "surety,"
of another. An accessory promise by which a person
· whatever may be the form of his obligation. Howell
binds himself for another already bound, and agrees
War Finance Corp., C.C.A.Ariz., 71 F.2d 237, ~43.
with the creditor to satisfy the obligation, if the debtTerm includes a guarantor. U.C.C. § 1-201(40). See
or does not. A lending of credit to aid a principal
. also Suretyship, contract of.
having insufficient credit of his own; the one' expectGuarantor ~nd surety compared. A surety and guared to pay, having the primary obligation, being the
antor have this in common, that they are both bound
"principal," and the one bound to pay, if the principal
for another person; yet there are points of difference
does not, being the "surety." See also Surety.
between them. A surety is usually bound with his
principal by the same instrument, executed at the Surface. This term, when used in law, ·is seldom, if
ever, limited 'to mere geometrical superficies, al-·
same time· and on the same consideration. He is an
though when used without any qualifying phrase in a
original promisor and debtor from the b'eginning, and
deed, it ordinarily signifies only the superficial part of
is' held ordinarily to every known default of his princiland. And when employed in connection with minpal. On the other hand, the contract of guarantor is
ing, it usually means that part of the earth or geologic
his own separate undertaking, in which the principal
section lying over the minerals in question, unless the
does not join. It is usually entered into before or
contract or conveyance otherwise defines it. Thus,
after that of the principal, and is often founded on a
where the surface is granted to one and the underlyseparate consideration from that supporting the coning coal to another, the "surface" includes the soil
tract of the principal. The original contract of the
and waters which lie above and are superincumbent
principal is not the guarantor's contract, and the
on the coal. Nevertheless, a conveyance of the· "surguarantor is not bound to take notice of its nonperface," except the oil and gas rights in the land, may
formance. The surety joins in the same promise as
be deemed, under certain circumstances, to constitute
his principal and is primarily liable; the guarantor
a conveyance of all the land (including coal· deposits),
makes a separate and individual promise and is only
except only the oil and gas rights specifically resecondarily liable. His liability is contingent on the
served.
default of his principal, and he only becomes absolutely liable when such default takes place and he is
The term "surface," when used as the subject of a
notified thereof. "Surety" and "guarantor" ar~ both
conveyance, is not a definite one capable of a definianswerable for debt, default, or miscarriage of anothtion of universal application, but is susceptible of
er, but liability of guarantor is,· strictly speaking,
·limitation according to ·the intention· of the parties
secondary and collateral, while that of surety is origiusing it; and in determining its meaning, regard may
nal, primary, and direct. In case of suretyship there
be had, not only to the language of the deed in which
is but one contract, and surety is bound by the same · it occurs, but, also to the situation of the parties, the
agreement which binds his prins:ipal, while in case of
business in which they were engaged, and to the
· guaranty there are two contracts, and guarantor is
substance of the transaction .
bound by independent undertaking. Howell v. Com. missioner of Internal Revenue, C.C.A.8, 69 F.2d 447, Surface waters. See Water.
• 1450.
A surety is an insurer of the debt or obligation;
a guarantor is an insurer of the solvency of the Surgeon. One whose profession or occupation is to
cure diseases, defects, or injuries of the body by
principal debtor or of his ability to pay. Under
manual operation; one who practices surgery.
U.C.C., term "surety" includes a guarantor. § 1201(40). See also Guarantor:
Surgeon General. The chief medical officer of the UnitSurety bond. See Bond.
ed States Public Health Service.
Surety company. A company, usually incorporated,
whose business is to assume the responsibility of a Surgery. Greek words signifying the hand and work.
Originally, it was part of the profession of barbers,
surety on the bonds of officers, trustees, executors,
but
later was taken up by physicians and now is
guardians, etc., in consideration of a fee proportioned
recognized as that branch of' medical science which
to the amount of the security required.
·
treats of mechanical or operative measures for healsurety insurance. This pl).r!lse is' gE!)nerally used as
ing' diseases, defo~ties, or injuries. 'State ex· rel.
synonymous with "guaranty insurance."
Beck v. Gleason, 148 Kan. l; 79 P.2d ~11. 000361
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Case No. CV Pl 2014-20704
Plaintiff,
ORDER GRANTING SUMMARY
JUDGMENT

vs.
AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
and WILLIAM R. ESPINOSA,
Defendants.

I.

Summary

This is an action for breach of employment contract, seeking back wages and
severance pay. On Plaintiff's breach of contract claim against Defendant Peritus I Asset
Management, LLC ("Peritus"), the Court grants summary judgment in favor of Peritus
based on the statute of frauds. I.C. § 9-505(2).
II.

Facts
American Medical File, Inc. ("AMF"), also referred to as OnFile, was a startup

company in the medical records industry.

For a fee, AMF provided medical records

management products to hospitals, healthcare providers, insurance companies, and
individuals.
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Defendant Peritus is an investment advisory company that provides investment
management services.

Peritus' clients invested millions of dollars in AMF via the

Peritus Global Opportunity Fund Limited Partnership ("PGO Fund"). The PGO Fund
also loaned AMF money. When AMF defaulted, the PGO Fund foreclosed on the AMF
shares that had been used to secure the loan and the PGO Fund became the majority
owner of AMF. The PGO Fund dissolved in 2008 and the PGO Fund shares in AMF
were distributed to the investors in the PGO fund. Between 2008 and 2011, Peritus
provided loans to AMF. Peritus was a creditor, but was never a shareholder in AMF.
Plaintiff Shawn Bailey began work for AMF around April 1, 2006, initially pursuant
to oral agreement.

Plaintiff's Complaint alleges that he was hired "under an oral

employment contract that was not put in writing and signed by the Defendants in order
to perpetuate a fraud against Bailey." Compl. ,I 20.
Bailey alleges that he was not paid all compensation owed to him under his
original oral employment contract and that, as of August 10, 2011, he was owed
$95,000 in back wages.

Bailey quit-or threatened to quit-unless he was given a

written employment contract and a promise that his back wages would be paid in full.
According to Bailey, Peritus enticed him back to work at AMF with a promise to pay his
wages.
Plaintiff's

employment

contract was

reduced

to

writing

on

or

about

August 10, 2011, signed by Plaintiff on or about October 10, 2011, and is set forth in its
entirety here.
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PERSONAL AND CONFIDENTIAL
August 10, 2011
Shawn Bailey
6301 West Interchange Lane,
Boise, ID 83709

Dear Shawn:
l

This correspondence will serve as a letter of employment with American Medical File,
Inc. (OnFile). By extending a formal offer and by your acceptance, you agree to be
bound by a confidentiality agreement and a non-compete agreement standard in the
software and technology industry.
All OnFile employees and officers are employees at will. This Agreement may be
terminated: (i) by the Company at any time with or without cause, or (ii) by Employee at
any time upon at least 30 days written notice of resignation. Upon such termination, or
the Company is sold, Employee or Employee's estate shall be entitled to receive all
compensation earned by Employee prior to the date of termination computed pro rata
up to and including the date of termination plus severance pay equal to two (2) year's
annual base salary.
Your base salary will be $150,000 per year and you will be paid on the 15th and the last
day of each month. It is recognized that this base salary is incommensurate with the job
functions of a CTO, and it is the Board of Directors intention to revisit your base salary
once consistent and reliable revenue streams enable the company to reevaluate your
base salary.
You are awarded 1,500,000 shares of stock in American Medical File, Inc. which shall
be immediately vested as of the date of this agreement. As CTO you are a member of
the Board of Directors of American Medical File to which you and William Espinosa will
provide regular reports. It is expected that you and Bill will work together in defining
specific roles and duties representative of your titles to move OnFile to profitability.
Duties and functions will include but not be limited to the following areas and are in
large part considered to be in support of current efforts under way by the existing team:
•
•

•
•

Assist in providing strategy and planning leadership in support of continued
development and evolution of the On File solution architecture.
Coordination of efforts to increase the user footprint, lead and assist in the
development of sales and marketing plans, lead and assist on sales calls and
presentations to prospective partners and buyers of the OnFile solution.
Assist the CEO in establishing a detailed product development and capital
budget taking into consideration projected growth.
Assist the CEO in building the team necessary to further plan and develop the
overall product architecture and solution set.
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•
•
•
•
•

Work closely with the Board of Directors to establish and then grow a viable
revenue stream for OnFile.
Work with the CEO to get the appropriate patents, copyrights, and trademarks
executed for the various products and services.
Provide expense reports on a bi-weekly basis and financial reports on a monthly
basis to include cash flow projections, a balance sheet and income statement.
Any expenses in excess of $5,000 will require board approval. This policy will be
reviewed on a quarterly basis.
Any additions of staff or management will require board approval.

The above list is not meant to be all inclusive but rather to provide guidelines for the
position. You will receive the standard medical and dental benefits as well as EO/DO
coverage.
We are excited to have you as a member of the OnFile team and are looking forward to
working with you.
Sincerely,

Ronald J. Heller
President
Peritus I Asset Management, LLC
Board of Directors ,
American Medical File

David J. Desmond
Chief Operating Officer
Peritus I Asset Management, LLC
Board of Directors
American Medical File

William R. Espinosa
Chairman and Chief Executive Officer
Board of Directors
American Medical File
Accepted:

Shawn W. Bailey

Date
In March 2013, Bailey resigned his employment with AMF. AMF issued Bailey
his final paycheck on March 27, 2013. Bailey filed for unemployment benefits against
AMF, and, through an attorney, sent a demand letter to AMF for back wages and
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severance pay. A few months later, Bailey hired a second law firm and that law firm
also sent a demand letter to AMF for back wages and severance pay. Bailey never sent
a demand letter to Peritus and the demand letters Bailey sent to AMF did not mention
Peritus.

111.

Standard of Review
Summary judgment is appropriate "if the pleadings, depositions, and admissions

on file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law."
I.R.C.P. 56(c). The evidence must be construed in favor of the nonmoving party, and all
reasonable inferences must be drawn in that party's favor. Nava v. Rivas-Del Toro, 151
Idaho 853, 857, 264 P.3d 960, 964 (2011). In other words, the moving party bears the
burden of proving the absence of issues of material fact. Harwood v. Talbert, 136 Idaho
672, 677, 39 P.3d 612, 617 (2001).

If reasonable people can reach different

conclusions as to the evidence, then the motion must be denied. Ashby v. Hubbard,
100 Idaho 67, 69, 593 P.2d 402,404 (1979).
Where the party moving for summary judgment will not carry the burden of
production of proof at trial, the "genuine issue as to any material fact" burden may be
met by establishing the absence of evidence on an element the nonmoving party will be
required to prove at trial. Dunnick v. Elder, 126 Idaho 308, 311, 882 P.2d 475, 479 (Ct.
App. 1994).

Once such an absence of evidence has been established, the burden

shifts to the party opposing the motion to establish, through further depositions,
discovery responses, or affidavits, that there is indeed a genuine issue for trial, or to
offer a valid justification for the failure to do so under I.R.C.P. 56(f). Id. A material issue
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of fact is one relevant to an element of the claim or defense and the existence of which
might affect the outcome of the case. Rife v. Long, 127 Idaho 841, 849, 908 P.2d 143,
151 (1995).
IV.

Discussion
Peritus' motion for summary judgment is based on the October 30, 2014

Complaint. 1 The Complaint contained various causes of action against a number of
defendants; however, as a result of motion practice and (in the case of AMF) a
bankruptcy filing, the only claim remaining is the breach of contract claim against
Peritus. The breach of contract claim is the subject of Peritus' motion for summary
judgment.
In his Complaint, Bailey alleged that both AMF and Peritus employed him.
Campi.

,r 12.

However, in opposing a motion to dismiss, Bailey later took the opposite

position, asserting that "AMF was Bailey's only employer" and that "Peritus and Heller
were not Bailey's employer." Mem. in Resp. to Defs.' Mot. to Dismiss 13-14.
Bailey now claims that, even though Peritus was not his employer, Peritus is still
liable for his wages because Peritus promised to pay his salary, orally in 2007 and in
writing in 2011.
A. The Court Assumes that Peritus Signed the Employment Contract
There is a question of fact whether Peritus signed the written employment
contract set forth above. Individuals Heller and Desmond both signed the employment
contract with a signature block that included their titles as President of Peritus, and
Chief Operating Officer of Peritus, respectively. If the question-whether Peritus signed
1

Plaintiff filed a motion for leave to amend the Complaint which the Court took under advisement at the
same time as the motion for summary judgment. The motion for leave to amend is addressed in a
separate order.
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the written employment agreement-were a material question of fact, the Court would
deny summary judgment. However, the question is not material because its answer
does not change the outcome. See Rife, 127 Idaho at 849, 908 P.2d at 151 ("A material
issue of fact, for summary judgment purposes, is one that is relevant to an element of
the claim or defense and whose existence might affect the outcome of the case.").
On a motion for summary judgment, the Court construes all facts in favor of the
nonmoving party. Therefore, the Court assumes that Peritus signed the employment
agreement through Heller and Desmond. This, however, does not change the outcome
for the reasons set forth below.
B. The Statute of Frauds Applies to Both the Oral and Written Employment
Contracts and Bars Recovery
The statute of frauds requires certain types of agreements to be in writing. If not
in writing, the agreements are invalid. Idaho law provides:
In the following cases the agreement is invalid, unless the same or some
note or memorandum thereof, be in writing and subscribed by the party
charged, or by his agent. Evidence, therefore, of the agreement cannot
be received without the writing or secondary evidence of its contents:

2. A special promise to answer for the debt, default or miscarriage of
another, except in the cases provided for in section 9-506, Idaho Code.
I.C. § 9-505(2).
1. The Oral Employment Contract Does Not Comply with the Statute of
Frauds Because It Is Not in Writing
Assuming that there was an oral employment contract in 2007, and it did obligate
Peritus to guaranty Bailey's compensation if AMF failed to pay, the oral employment
contract does not comply with the statute of frauds because it is not in writing.
Therefore, the 2007 contract is not valid. Cf. Mickelsen Const., Inc. v. Horrocks, 154
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Idaho 396, 101, 299 P.3d 203, 208 (2012) ("Even if there were sufficient facts to prove

.

the oral agreement and it was proved, it is unenforceable if there is not a sufficient
writing to comply with the statute of frauds.").
2. The Written Employment Contract Does Not Comply with the Statute of
Frauds as to Peritus Because It Does Not Contain the Terms of Peritus'
Alleged Promise to Pay
Bailey claims that Peritus promised to pay Bailey's wages earned as an
employee of AMF.

This type of promise is governed by the statute of frauds as a

"promise to answer for the debt, default or miscarriage of another .... " I.C. § 9-505(2).
To satisfy the statute of frauds, a writing must "state the contract with such
certainty that its essentials can be known from the memorandum itself, or by a
reference contained in it to some other writing, without recourse to parol proof to supply
them." Mickelsen, 154 Idaho at 402, 299 P.3d at 209. Moreover, "[t]he memorandum
which evidences the verbal agreement must contain a// the terms of that agreement.
Otherwise, it cannot be enforced at law or in equity." Id. (emphasis added).
The 2011 written employment contract does not comply with the statute of frauds
because it does not include any language that makes Peritus liable for Bailey's wages
nor does it express an intent that Peritus be liable for Bailey's wages. In fact, the body
of the employment contract does not even mention Peritus. The word "Peritus" only
appears in the signature blocks, which is not sufficient to comply with the statute of
frauds.
C. The Original Obligation Exception to the Statute of Frauds, I.C. § 9-506(2}.
Does Not Apply in this Case
Bailey does not dispute that his claim falls squarely within the statute of frauds.
Rather, Bailey asserts that the employment contract falls within an exception to the
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statute of frauds found at Idaho Code § 9-506(2). Idaho Code § 9-506(2) explains that
the statute of frauds will not apply:
2. Where the creditor parts with value, or enters into an obligation, in
consideration of the obligations in respect to which the promise is made, in
terms or under circumstances such as to render the party making the
promise the principal debtor, and the person in whose behalf it is made,
his surety.
I.C. § 9-506(2).
This exception applies when a third party steps into a debtor's position vis-a-vis a
creditor and assumes the original debt. When this exception applies, the third party (in
this case, Peritus) would become the principal debtor and the original debtor (in this
case, AMF) would become the third party's surety.
Bailey argues that the facts of this case fit this original obligation exception. Pl.'s
Br. in Opp'n to Def.'s Mot. for Summ. J. 5-8. According to Bailey's argument, Bailey
quit his job due to AMF's failure to pay his wages. After he quit, "Peritus stepped in and
promised to make sure Bailey got paid and enticed Bailey to return to work. . . . Peritus
signed a written employment agreement promising to pay Bailey to entice him back to
work." Id. at 8.
The Court rejects Bailey's argument, finding that, even if the facts as asserted by
Bailey are true, the original obligation exception does not apply as a matter of law.
1. Idaho Code § 9-506(2) Does Not Apply Because Bailey Contends that
AMF Is Still Liable on the Debt
In Mickelsen Const., Inc., v. Horrocks, 154 Idaho 396, 299 P.3d 203 (2013), the
Idaho Supreme Court explained that the original obligation exception does not apply
when the creditor contends that the original debtors are still liable on the debt. Id. at
405, 299 P.3d at 212 ("[l]f under the alleged agreement the creditor contended that the
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4

original debtors were still liable, then the defendants could not have become the
principal debtors, which was necessary for section 9-506(2) to apply.").
'

In this case, the original obligation exception does not apply because Bailey
contends that AMF is still liable on the debt. After Bailey terminated his employment
with AMF, Bailey sent demand letters to AMF, not Peritus, for unpaid wages.

In

addition, in opposing Peritus' motion for summary judgment, Bailey acknowledges that
AMF is still liable for Bailey's wages. See Pl.'s Br. in Opp'n to Def.'s Mot. for Summ. J.
8 ("It is true that AMF was Bailey's employer and was obligated to pay Bailey.'').
Because Bailey contends that his employer, AMF, still owes him wages and other
compensation, Idaho Code§ 9-506(2) does not apply as a matter of law. 2
V.

Order
Defendant Peritus' motion for summary judgment is granted on the breach of

contract claim. An appealable judgment will enter, consistent with this order.
IT IS SO ORDERED.
DATED this 14th day of June 2016.

Melissa Moody
District Judge

2

In relying on Bailey's assertion that AMF is still liable on the debt, the Court has taken into account the
fact that Bailey moved to amend his pleading to remove this very assertion. See proposed Amended
Complaint ,r 31, alleging that Peritus agreed to "provide capital to AMF to pay Bailey's salary and
benefits including severance pay." However, for the reasons provided in the Court's June 14, 2016
Order, the motion to amend the Complaint was denied.
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CERTIFICATE OF MAILING

I hereby certify that on this

J

lf1'- day of June 2016, I mailed (served) a true

and correct copy of the within instrument to:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, PA
PO Box 2815
Boise, ID 83701-2815

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

John Ashby
HAWLEY TROXELL ENNIS & HAWLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
I

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Case No. CV Pl 2014-20704
Plaintiff,
ORDER DENYING MOTION FOR
LEAVE TO AMEND THE
COMPLAINT

vs.
AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
and WILLIAM R. ESPINOSA,
Defendants.

On May 11, 2016, Plaintiff filed a motion to amend his Complaint. The Court
denies the motion because the amendment would be futile.
Applicable Law
Once an answer has been served, a party may amend a pleading only by leave
of court. I.R.C.P. 15(a). Leave to amend should be freely given "[i]n the absence of any
apparent or declared reason." DAFCO LLC

v.

Stewart Title Guar. Co., 156 Idaho 749,

755, 331 P.3d 491, 497 (2014) (quoting Smith v. Great Basin Grain Co., 98 Idaho 266,
272, 561 P.2d 1299, 1305 (1977)). Such reasons include "undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure deficiencies by
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amendment previously allowed, undue prejudice to the opposing party by virtue of
allowance of the amendment, [and] futility of amendment .... " Id.
Plaintiff's Original Complaint
Plaintiff initially alleged that his employer, American Medical File, Inc. ("AMF"),
breached his employment contract by failing to pay him wages. Plaintiff claimed that
AMF owed him wages and severance pay. Plaintiff also alleged that Defendant Peritus
I Asset Management, LLC ("Peritus") was liable for Plaintiff's wages because Peritus
agreed to "guarantee payment of Bailey's salary and other compensation."

Compl.

1J 11.
Plaintiff's Proposed Amendment
After Peritus' motion for summary judgment highlighted a fatal statute of frauds
problem in the Complaint, Plaintiff moved to amend.

The proposed Amended

Complaint removes Plaintiff's allegation that Peritus agreed to guarantee payment of
Bailey's salary and other compensation and replaces it with an allegation that Peritus
agreed to "provide the funds necessary to pay AMF's financial obligations." Am. Compl.

1l1J 23, 31.
Plaintiff Cannot Amend His Complaint to Come Within the Idaho Code § 9-506(2)
Exception to the Statute of Frauds Because Such Amendment Would Be Directly
Contrary to the Allegations in the Original Complaint
Plaintiff moves to amend his Complaint to defeat the statute of frauds by coming
within an exception under I.C. § 9-506(2).

To fall within this exception, Plaintiff's

Amended Complaint would have to include allegations that are the exact opposite of
what the original Complaint alleged. Plaintiff's original Complaint alleged that Peritus
guaranteed Plaintiff's compensation if AMF did not pay. Plaintiff's Amended Complaint
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would have to allege that AMF guaranteed Plaintiff's compensation if Peritus did not
pay.
The Court would not permit this amendment, if this were Plaintiff's motion,
because the allegations in the Amended Complaint would be directly contrary to the
allegations in the original Complaint. Cf. Elder v. Idaho-Washington N. R.R., 26 Idaho
209, 217 141 P. 982, 984 (1914) (affirming denial of a motion to amend that would be
"directly contradictory to the original allegation").
Notably, this is not Plaintiff's motion.

The language of Plaintiff's proposed

Amended Complaint does not include the language outlined above that would fix
Plaintiff's statute of frauds problem. The proposed Amended Complaint "does not even
allege facts that would support a theory that AMF somehow became Peritus' surety, as
required to fit within [the] exception to the statute of frauds set forth in Idaho Code
§ 9-506(2)." Mem. in Opp'n to Pl.'s Mot. to Am. Compl. 6.
The Motion to Amend the Complaint Is Denied Because It Is Futile
Because Plaintiff's proposed Amended Complaint does not include language that
would compel a different result on summary judgment, Plaintiff's proposed Amended
Complaint is futile. Plaintiff has not pied the surety relationship needed to defeat the
statute of frauds. The Court denies Plaintiff's motion to amend.
IT IS SO ORDERED.
DATED this 14th day of June 2016.

Melissa Moody
District Judge
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CERTIFICATE OF MAILING

I hereby certify that on this

I~day of June 2016, I mailed (served) a true

and correct copy of the within instrument to:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, PA
PO Box 2815
Boise, ID 83701-2815

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

John Ashby
HAWLEY TROXELL ENNIS & HAWLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Case No. CV Pl 2014-20704
Plaintiff,
JUDGMENT
vs.
AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
and WILLIAM R. ESPINOSA,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
Judgment is entered in favor of Defendant Peritus I Asset Management, LLC,
and against Plaintiff Shawn W. Bailey, on the breach of contract claim pertaining to
Plaintiff's oral and written employment contracts. Plaintiff Shawn W. Bailey's Complaint
is dismissed with prejudice against Defendant Peritus I Asset Management, LLC.
IT IS SO ORDERED.
DATED this 14th day of June 2016.

Melissa Moody
District Judge
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RULE 54(b) CERTIFICATE
With respect to the issues determined by the above partial judgment it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the Court has determined that
there is no just reason for delay of the entry of a final judgment and that the Court has
and does hereby direct that the above partial judgment shall be a final judgment upon
which execution may issue and an appeal may be taken as provided by the Idaho
Appellate Rules.
DATED this 14th day of June 2016.

Melissa Moody
District Judge
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CERTIFICATE OF MAILING

I hereby certify that on this

/ ~ a y of June 2016, I mailed (served) a true

and correct copy of the within instrument to:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, PA
PO Box 2815
Boise, ID 83701-2815

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

John Ashby
HAWLEY TROXELL ENNIS & HAWLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile
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NO.
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A.M.

1

Fl!.~~------

JUL 19 2016
CHA/STOPHER D RICH
By ANNAMARIE MEYER Clerk
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Plaintiff,

vs.

Case No. CV Pl 2014-20704
JUDGMENT

AMERICAN MEDICAL FILE, INC., a
California corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual; and
WILLIAM R. ESPINOSA, an individual,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
Amended judgment is entered in favor of Defendant Peritus I Asset
Management, LLC, and against Plaintiff Shawn W. Bailey, on the breach of contract
claim pertaining to Plainti~s oral and written employment contracts.
1. Plaintiff Shawn W. Bailey's Complaint is dismissed with prejudice against
Defendant Peritus I Asset Management.
2. Defendant Peritus I Asset Management, LLC is awarded costs in the amount of
$1,189.24, and attorney's fees in the amount of $32,378.50, for a total award of
$33,567.74. Interest to accrue at the legal rate (5.625%) until the judgment is
paid in full.
IT IS SO ORDERED.
DATED this 18th day of July 2016.

Melissa Moody
District Judge
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Rule 54(b) Certificate

With respect to the issues determined by the above partial judgment it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the Court has determined that
there is no just reason for delay of the entry of a final judgment and that the Court has
and does hereby direct that the above partial judgment is a final judgment upon which
execution may issue and an appeal may be taken as provided by the Idaho Appellate
Rules.
DATED this 18th day of July 2016.

Melissa Moody
District Judge
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CERTIFICATE OF MAILING

I hereby certify that on this

\g-0

day of July 2016, I mailed (served) a true

and correct copy of the within instrument to:
Jeffrey J. Hepworth
JEFFREY J. HEPWORTH, PA
PO Box 2815
Boise, ID 83701-2815

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

John Ashby
HAWLEY TROXELL ENNIS & HAWLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile
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FILED
A.M.----P.M~
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Jeffrey J. Hepworth, ISB#3455
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES .
199 N. Capitol Blvd., Suite 501
P.O. Box 2815
Boise, ID 83701-2815
Telephone: (208) 333-0702
Facsimile: (208) 246-8655

JUL 2 2 2016
CHRISTOPHER o. RICH, Clerk
By ALESIA suns
DEPUTY

Attorneys for Plaintiff/Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*****
SHAWN W. BAILEY,
Plaintiff/Appellant,

)
)
)

Case No. CV Pl 1420704
NOTICE OF APPEAL

)
V.

)

)
AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS
I ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
And WILLIAM R. ESPINOSA, an
Individual,

)
)
)
)
)
)
)

)
Defendants/Respondents.

)

*****
NOTICE IS HEREBY GIVEN THAT:

NOTICE OF APPEAL - 1
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1.

The above named /Appellant, Shawn W. Bailey, by and through his attorney of

record, JeffreyJ. Hepworth of the law firm of JeffreyJ. Hepworth, P.A. &Associates, appeals
against the above-named Respondent Peritus I Asset Management to the Idaho Supreme
Court from the Order Denying Motion for Leave to Amend Complaint, Order Granting
Summary Judgment and Judgment entered in the above-entitled action on the 14th day of
June, 2016, in the Fourth Judicial District of the State of Idaho, in and for the County of Ada,
Case No. CV Pl 1420704, Honorable Melissa Moody presiding. A copy of the judgment and
orders being appealed are attached to this notice.
2.

That the Plaintiff/Appellant has the right to appeal to the Idaho Supreme

Court, and the Judgment described in paragraph 1 above is an appealable order under and
pursuant to Rule 11 (a)(1) and (a)(3) I.A.R.

3.

Preliminary Statement of the Issues on Appeal.
a.

The Trial Court erred when it denied Appellant's motion to amend its
complaint;

b.

The Trial Court erred as a matter of law when it granted summary
judgment to the Defendant Peritus I Asset Management on its
affirmative defense asserting the Statute of Frauds;

c.

The Trial Court erred as a matter of law when it ruled the original
obligation exception contained in I.C. § 9-506(2) did not apply and
determined that issue was an issue of law instead of an issue of fact.

4.

No order has been entered sealing the record.
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5.

The Appellant requests the preparation of the reporter's transcript for the

Summary Judgment and Motion to Amend hearing on May 19, 2016.
6.

The Appellant requests the following documents to be included in the Clerk's

Record in addition to those automatically included under Rule 28, I.AR.
a.

Appellant's Motion to Amend Complaint and attached proposed
"Amended Complaint and Demand for Jury Trial."

b.

Appellant's Memorandum in Support of Motion to Amend Complaint.

c.

Order Denying Motion to Amend Complaint.

d.

Affidavit of John Ashby filed March 21, 2016, in Support of Motion for
Summary Judgment (and attached exhibits).

e.

Affidavit of Ronald J. Heller filed March 21, 2016, and attached
exhibits.

f.

Memorandum in Support of Motion for Summary Judgment filed by
Peritus I Asset Management, LLC on March 21, 2016.

g.

Affidavit of Shawn W. Bailey in Opposition to Defendant's Motion for
Summary Judgment filed April 29, 2016, and attached exhibits.

h.

Plaintiff's Brief in Opposition to Defendant Peritus I Asset
Management, LLC's Motion for Summary Judgment filed April 29,
2016.

i.

Memorandum in Response to Defendant's Motion to Dismiss.

j.

Order Granting Summary Judgment filed June 14, 2016

k.

Judgment filed June 14, 2016.
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7.

I certify:
a.

That a copy of this Notice of Appeal and any request for additional
transcript have been served on the reporter.

b.

That the Court Reporter has been paid the estimated fee for
preparation of the Reporter's Transcript by the Appellant.

c.

That the estimated fee for preparation of the Clerk's Record has been
paid.

d.

That the Appellate filing fee has been paid.

e.

That service has been made upon all parties required to be served
pursuant to Rule 20.

DATED this 21st day of July, 2016.
JEFFREY J. HEPWORTH, P.A.
& ASSOCIATES
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CERTIFICATE OF SERVICE

~

~

The undersigned, a resident attorney of the State of Idaho, with offices at 199 N.
Capitol Blvd., Suite 501, Boise, Idaho, certifies that on the ~st day of July, 2016, he
caused a true and correct copy of the NOTICE OF APPEAL to be forwarded with all
required charges prepaid, by the method(s) indicated below, to the following:

D. John Ashby
Hawley, Troxell, Ennis
& Hawley, LLP
P.O. Box 1617
Boise, ID 83701-1617

Hand Delivered
U.S. Mail
Fax
Fed. Express

Tiffany Fisher
Court Reporter to Judge Moody
200 W. Front Street
Boise, ID 83702

Hand Delivered
U.S. Mail
Fax
Fed. Express

X

Jeffre
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JUN 14 2016
CHRISTOPHER 0. RICH, Clerk
By KIERSTEN HOUST
OSPIITY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Case No. CV Pl 2014-20704
Plaintiff,
ORDER GRANTING SUMMARY
JUDGMENT

vs.
AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
and WILLIAM R. ESPINOSA,
Defendants.

I.

Summary

This is an action for breach of employment contract, seeking back wages and
severance pay. On Plaintiffs breach of contract claim against Defendant Peritus I Asset
Management, LLC ("Peritus"), the Court grants summary judgment in favor of Peritus
based on the statute of frauds. I.C. § 9-505(2).
II.

Facts
American Medical File, Inc. ("AMF"), also referred to as OnFile, was a startup

company in the medical records industry. For a fee, AMF provided medical records
management products to hospitals, healthcare providers, insurance companies, and
individuals.
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Defendant Peritus is an investment advisory company that provides investment
management services.

Peritus' clients invested millions of dollars in AMF via the

Peritus Global Opportunity Fund Limited Partnership ("PGO Fund"). The PGO Fund
also loaned AMF money. When AMF defaulted, the PGO Fund foreclosed on the AMF
shares that had been used to secure the loan and the PGO Fund became the majority
owner of AMF. The PGO Fund dissolved in 2008 and the PGO Fund shares in AMF
were distributed to the investors in the PGO fund. Between 2008 and 2011, Peritus
provided loans to AMF. Peritus was a creditor, but was never a shareholder in AMF.
Plaintiff Shawn Bailey began work for AMF around April 1, 2006, initially pursuant
to oral agreement.

Plaintiff's Complaint alleges that he was hired "under an oral

employment contract that was not put in writing and signed by the Defendants in order
to perpetuate a fraud against Bailey." Compl. 1J 20.
Bailey alleges that he was not paid all compensation owed to him under his
original oral employment contract and that, as of August 10, 2011, he was owed
$95,000 in back wages.

Bailey quit-or threatened to quit-unless he was given a

written employment contract and a promise that his back wages would be paid in full.
According to Bailey, Peritus enticed him back to work at AMF with a promise to pay his
wages.
Plaintiff's

employment

contract

was

reduced

to

writing

on

or

about

August 10, 2011, signed by Plaintiff on or about October 10, 2011, and is set forth in its
entirety here.
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PERSONAL AND CONFIDENTIAL
August 10, 2011
Shawn Bailey
6301 West Interchange Lane,
Boise, ID 83709

Dear Shawn:
This correspondence will serve as a letter of employment with American Medical File,
Inc. (Onfile). By extending a formal offer and by your acceptance, you agree to be
bound by a confidentiality agreement and a non-compete agreement standard in the
software and technology industry.
All OnFile employees and officers are employees at will. This Agreement may be
terminated: (i) by the Company at any time with or without cause, or (ii) by Employee at
any time upon at least 30 days written notice of resignation. Upon such termination, or
the Company is sold, Employee or Employee's estate shall be entitled to receive all
compensation earned by Employee prior to the date of termination computed pro rata
up to and including the date of termination plus severance pay equal to two (2) year's
annual base salary.
Your base salary will be $150,000 per year and you will be paid on the 15th and the last
day of each month. It is recognized that this base salary is incommensurate with the job
functions of a CTO, and it is the Board of Directors intention to revisit your base salary
once consistent and reliable revenue streams enable the company to reevaluate your
base salary.
You are awarded 1,500,000 shares of stock in American Medical File, Inc. which shall
be immediately vested as of the date of this agreement. As CTO you are a member of
the Board of Directors of American Medical File to which you and William Espinosa will
provide regular reports. It is expected that you and Bill will work together in defining
specific roles and duties representative of your titles to move OnFile to profitability.
Duties and functions will include but not be limited to the following areas and are in
large part considered to be in support of current efforts under way by the existing team:
•
•

•
•

Assist in providing strategy and planning leadership in support of continued
development and evolution of the On File solution architecture.
Coordination of efforts to increase the user footprint, lead and assist in the
development of sales and marketing plans, lead and assist on sales calls and
presentations to prospective partners and buyers of the On File solution.
Assist the CEO in establishing a detailed product development and capital
budget taking into consideration projected growth.
Assist the CEO in building the team necessary to further plan and develop the
overall product architecture and solution set.
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•
•
•
•
•

Work closely with the Board of Directors to establish and then grow a viable
revenue stream for OnFile.
Work with the CEO to get the appropriate patents, copyrights, and trademarks
executed for the various products and services.
Provide expense reports on a bi-weekly basis and financial reports on a monthly
basis to inciude cash flow projections, a balance sheet and income statement.
Any expenses in excess of $5,000 will require board approvaf. This policy will be
reviewed on a quarterly basis.
Any additions of staff or management will require board approval.

The above list is not meant to be all inclusive but rather to provide guidelines for the
position. You will receive the standard medical and dental benefits as well as EO/DO
coverage.
We are excited to have you as a member of the On File team and are looking forward to
working with you.
Sincerely,
Ronald J. Heller
President
Peritus I Asset Management, LLC
Board of Directors
American Medical File

David J. Desmond
Chief Operating Officer
Peritus I Asset Management, LLC
Board of Directors
American Medical File

William R. Espinosa
Chairman and Chief Executive Officer
Board of Directors
American Medical File
Accepted:

Shawn W. Bailey

Date
In March 2013, Bailey resigned his employment with AMF. AMF issued Bailey
his final paycheck on March 27, 2013. Bailey filed for unemployment benefits against
AMF, and, through an attorney, sent a demand letter to AMF for back wages and
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severance pay. A few months later, Bailey hired a second law firm and that law firm
also sent a demand letter to AMF for back wages and severance pay. Bailey never sent
a demand letter to Peritus and the demand letters Bailey sent to AMF did not mention
Peritus.
Ill.

Standard of Review
Summary judgment is appropriate "if the pleadings, depositions, and admissions

on file, together with the affidavits, if any, show that there is no genuine issue as to any

material fact and that the moving party is entitled to a judgment as a matter of law."
I.R.C.P. 56(c). The evidence must be construed in favor of the nonmoving party, and all
reasonable inferences must be drawn in that party's favor. Nava v. Rivas-Del Toro, 151
Idaho 853, 857, 264 P.3d 960, 964 (2011). In other words, the moving party bears the
burden of proving the absence of issues of material fact. Harwood v. Talbert, 136 Idaho
672, 677, 39 P.3d 612, 617 (2001).

If reasonable people can reach different

conclusions as to the evidence, then the motion must be denied. Ashby v. Hubbard,
100 Idaho 67, 69, 593 P.2d 402,404 (1979).
Where the party moving for summary judgment will not carry the burden of
production of proof at trial, the "genuine issue as to any material fact" burden may be
met by establishing the absence of evidence on an element the nonmoving party will be
required to prove at trial. Dunnick v. Elder, 126 Idaho 308, 311, 882 P.2d 475, 479 (Ct.
App. 1994).

Once such an absence of evidence has been established, the burden

shifts to the party opposing the motion to establish, through further depositions,
discovery responses, or affidavits, that there is indeed a genuine issue for trial, or to
offer a valid justification for the failure to do so under I.R.C.P. 56(f). Id. A material issue
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of fact is one relevant to an element of the claim or defense and the existence of which
might affect the outcome of the case. Rife v. Long, 127 Idaho 841, 849, 908 P.2d 143,
151 (1995).
Discussion

IV.

Peritus' motion for summary judgment is based on the October 30, 2014
Complaint. 1 The Complaint contained various causes of action against a number of
defendants; however, as a result of motion practice and (in the case of AMF) a
bankruptcy filing, the only claim remaining is the breach of contract claim against
Peritus.

The breach of contract claim is the subject of Peritus' motion for summary

judgment.
In his Complaint, Bailey alleged that both AMF and Peritus employed him.
Compl.

1J 12.

However, in opposing a motion to dismiss, Bailey later took the opposite

position, asserting that "AMF was Bailey's only employer" and that "Peritus and Heller
were not Bailey's employer." Mem. in Resp. to Defs.' Mot. to Dismiss 13-14.
Bailey now claims that, even though Peritus was not his employer, Peritus is still
liable for his wages because Peritus promised to pay his salary, orally in 2007 and in
writing in 2011.

A The Court Assumes that Peritus Signed the Employment Contract
There is a question of fact whether Peritus signed the written employment
contract set forth above. Individuals Heller and Desmond both signed the employment
contract with a signature block that included their titles as President of Peritus, and
Chief Operating Officer of Peritus, respectively. If the question-whether Peritus signed
1

Plaintiff filed a motion for leave to amend the Complaint which the Court took under advisement at the
same time as the motion for summary judgment. The motion for leave to amend is addressed in a
separate order.
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the written employment agreement-were a material question of fact, the Court would
deny summary judgment.

However, the question is not material because its answer

does not change the outcome. See Rife, 127 Idaho at 849, 908 P.2d at 151 ("A material
issue of fact, for summary judgment purposes, is one that is relevant to an element of
the claim or defense and whose existence might affect the outcome of the case.T
On a motion for summary judgment, the Court construes all facts in favor of the
nonmoving party. Therefore, the Court assumes that Peritus signed the employment
agreement through Heller and Desmond. This, however, does not change the outcome
for the reasons set forth below.
B. The Statute of Frauds Applies to Both the Oral and Written Employment
Contracts and Bars Recovery
The statute of frauds requires certain types of agreements to be in writing. If not
in writing, the agreements are invalid. Idaho law provides:
In the following cases the agreement is invalid, unless the same or some
note or memorandum thereof, be in writing and subscribed by the party
charged, or by his agent. Evidence, therefore, of the agreement cannot
be received without the writing or secondary evidence of its contents:

2. A special promise to answer for the debt, default or miscarriage of
another, except in the cases provided for in section 9-506, Idaho Code.
I.C. § 9-505(2).
1. The Oral Employment Contract Does Not Comply with the Statute of
Frauds Because It Is Not in Writing
Assuming that there was an oral employment contract in 2007, and it did obligate
Peritus to guaranty Bailey's compensation if AMF failed to pay, the oral employment
contract does not comply with the statute of frauds because it is not in writing.
Therefore, the 2007 contract is not valid. Cf. Mickelsen Const., Inc. v. Horrocks, 154
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Idaho 396, 401, 299 P.3d 203, 208 (2012) ("Even if there were sufficient facts to prove
the oral agreement and it was proved, it is unenforceable if there is not a sufficient
writing to comply with the.statute of frauds.").
2. The Written Employment Contract Does Not Comply with the Statute of
Frauds as to Peritus Because It Does Not Contain the Terms of Peritus'
Alleged Promise to Pay
Bailey claims that Peritus promised to pay Bailey's wages earned as an
employee of AMF.

This type of promise is governed by the statute of frauds as a

"promise to answer for the debt, default or miscarriage of another .... " I.C. § 9-505(2).
To satisfy the statute of frauds, a writing must "state the contract with such
certainty that its essentials can be known from the memorandum itself, or by a
reference contained in it to some other writing, without recourse to parol proof to supply
them." Mickelsen, 154 Idaho at 402, 299 P.3d at 209. Moreover, "[t]he memorandum
which evidences the verbal agreement must contain all the terms of that agreement.
Otherwise, it cannot be enforced at law or in equity." Id. (emphasis added).
The 2011 written employment contract does not comply with the statute of frauds
because it does not include any language that makes Peritus liable for Bailey's wages
nor does it express an intent that Peritus be liable for Bailey's wages. In fact, the body
of the employment contract does not even mention Peritus. The word "Peritus" only
appears. in the signature blocks, which is not sufficient to comply with the statute of
frauds.
C. The Original Obligation Exception to the Statute of Frauds, I.C. § 9-506(2),
Does Not Apply in this Case
Bailey does not dispute that his claim falls squarely within the statute of frauds.
Rather, Bailey asserts that the employment contract falls within an exception to the
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statute of frauds found at Idaho Code § 9-506(2). Idaho Code § 9-506(2) explains that
the statute of frauds will not apply:
2. Where the creditor parts with value, or enters into an obligation, in
consideration of the obligations in respect to which the promise is made, in
terms or under circumstances such as to render the party making the
promise the principal debtor, and the person in whose behalf it is made,
his surety.
I.C. § 9-506(2).
This exception applies when a third party steps into a debtor's position vis-a-vis a
creditor and assumes the original debt. When this exception applies, the third party (in
this case, Peritus) would become the principal debtor and the original debtor (in this
case, AMF) would become the third party's surety.
Bailey argues that the facts of this case fit this original obligation exception. Pl.'s
Br. in Opp'n to Def.'s Mot. for Summ. J. 5-8. According to Bailey's argument, Bailey
quit his job due to AMF's failure to pay his wages. After he quit, "Peritus stepped in and
promised to make sure Bailey got paid and enticed Bailey to return to work. . . . Peritus
signed a written employment agreement promising to pay Bailey to entice him back to
work." Id. at 8.
The Court rejects Bailey's argument, finding that, even if the facts as asserted by
Bailey are true, the original obligation exception does not apply as a matter of law.
1. Idaho Code § 9-506(2) Does Not Apply Because Bailey Contends that
AMF Is Still Liable on the Debt
In Mickelsen Const., Inc., v. Horrocks, 154 Idaho 396, 299 P.3d 203 (2013), the
Idaho Supreme Court explained that the original obligation exception does not apply
when the creditor contends that the original debtors are still liable on the debt. Id. at
. 405, 299 P.3d at 212 ("[l]f under the alleged agreement the creditor contended that the
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original debtors were still liable, then the defendants could not have become the
principal debtors, which was necessary for section 9-506(2) to apply.").
In this case, the original obligation exception does not apply because Bailey
contends that AMF is still liable on the debt. After Bailey terminated his employment
with AMF, Bailey sent demand letters to AMF, not Peritus, for unpaid wages.

In

addition, in opposing Peritus' motion for summary judgment, Bailey acknowledges that
AMF is still liable for Bailey's wages. See Pl.'s Br. in Opp'n to Def.'s Mot. for Summ. J.

8 ("It is true that AMF was Bailey's employer and was obligated to pay Bailey.").
Because Bailey contends that his employer, AMF, still owes him wages and other
compensation, Idaho Code§ 9-506(2) does not apply as a matter of law. 2
V.

Order
Defendant Peritus' motion for summary judgment is granted on the breach of

contract claim. An appealable judgment will enter, consistent with this order.
IT IS SO ORDERED.
DATED this 14th day of June 2016.

Melissa Moody
District Judge

2

In relying on Bailey's assertion that AMF is still liable on the debt, the Court has taken into account the
fact that Bailey moved to amend his pleading to remove this very assertion. See proposed Amended
Complaint ,r 31, alleging that Peritus agreed to "provide capital to AMF to pay Bailey's salary and
benefits including severance pay." However, for the reasons provided in the Court's June 14, 2016
Order, the motion to amend the Complaint was denied.
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CERTIFICATE OF MAILING

I hereby certify that on this

Il.pv- day of June 2016, I mailed (served) a true

and correct copy of the within instrument to:
(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

Jeffrey J. Hepworth
JEFFREYJ.HEPVVORTH,PA
PO Box 2815
Boise, ID 83701-2815
John Ashby
HAVVLEY TROXELL ENNIS & HAWLEY,
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid

LLP
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Case No. CV Pl 2014-20704
Plaintiff,
ORDER DENYING MOTION FOR
LEAVE TO AMEND THE
COMPLAINT

vs.
AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
and WILLIAM R. ESPINOSA,
Defendants.

On May 11, 2016, Plaintiff filed a motion to amend his Complaint. The Court
denies the motion because the amendment would be futile.
Applicable Law
Once an answer has been served, a party may amend a pleading only by leave
of court. I.R.C.P. 15(a). Leave to amend should be freely given "[i]n the absence of any
apparent or declared reason." DAFCO LLC

v. Stewart Title Guar.

Co., 156 Idaho 749,

755, 331 P.3d 491, 497 (2014) (quoting Smith v. Great Basin Grain Co., 98 Idaho 266,
272, 561 P.2d 1299, 1305 (1977)). Such reasons include "undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure deficiencies by
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amendment previously allowed, undue prejudice to the opposing party by virtue of
allowance of the amendment, [and] futility of amendment .... " Id.
Plaintiff's Original Complaint
Plaintiff initially alleged that his employer, American Medical File, Inc. ("AMF"),
breached his employment contract by failing to pay him wages. Plaintiff claimed that
AMF owed him wages and severance pay. Plaintiff also alleged that Defendant Peritus
I Asset Management, LLC ("Peritus") was liable for Plaintiff's wages because Peritus

agreed to "guarantee payment of Bailey'~ salary and other compensation." Compl.

iJ 11.
Plaintiff's Proposed Amendment
After Peritus' motion for summary judgment highlighted a fatal statute of frauds
problem in the Complaint, Plaintiff moved to amend.

The proposed Amended

Complaint removes Plaintiff's allegation that Peritus agreed to guarantee payment of
Bailey's salary and other compensation and replaces it with an allegation that Peritus
agreed to "provide the funds necessary to pay AMF's financial obligations." Am. Compl.

,I,I 23, 31.
Plaintiff Cannot Amend His Complaint to Come Within the Idaho Code § 9-506(2)
Exception to the Statute of Frauds Because Such Amendment Would Be Directly
Contrary to the Allegations in the Original Complaint
Plaintiff moves to amend his Complaint to defeat the statute of frauds by coming
within an exception under I.C. § 9-506(2).

To fall within this exception, Plaintiff's

Amended Complaint would have to include allegations that are the exact opposite of
what the original Complaint alleged. Plaintiff's original Complaint alleged that Peritus
guaranteed Plaintiff's compensation if AMF did not pay. Plaintiff's Amended Complaint
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would have to allege that AMF guaranteed Plaintiff's compensation if Peritus did not
pay.
The Court would not permit this amendment, if this were Plaintiff's motion,
because the allegations in the Amended Complaint would be directly contrary to the
allegations in the original Complaint. Cf. Elder v. Idaho-Washington N. R.R., 26 Idaho
209, 217 141 P. 982, 984 (1914) (affirming denial of a motion to amend that would be
"directly contradictory to the original allegation").
Notably, this is

not Plaintiff's motion.

The language of Plaintiff's proposed

Amended Complaint does not include the language outlined above that would fix
Plaintiff's statute of frauds problem. The proposed Amended Complaint "does not even
allege facts that would support a theory that AMF somehow became Peritus' surety, as
required to fit within [the] exception to the statute of frauds set forth in Idaho Code
§ 9-506(2)." Mem. in Opp'n to Pl.'s Mot. to Am. Campi. 6.
The Motion to Amend the Complaint Is Denied Because It Is Futile
Because Plaintiff's proposed Amended Complaint does not include language that
would compel a different result on summary judgment, Plaintiff's proposed Amended
Complaint is futile. Plaintiff has not pied the surety relationship needed to defeat the
statute of frauds. The Court denies Plaintiff's motion to amend.
IT IS SO ORDERED.
DATED this 14th day of June 2016.

Melissa Moody
District Judge
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CERTIFICATE OF MAILING

I hereby certify that on this

It.[-":day of June 2016, I mailed (served) a true

and correct copy of the within instrument to:
Jeffrey J. Hepworth
JEFFREYJ.HEPVVORTH,PA
PO Box2815
Boise, ID 83701-2815

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

John Ashby
HAVVLEY TROXELL ENNIS & HAVVLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile
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JUN 14 2016
CHRISTOPHER D. RICH, Clerk
Sy KIERSTEN HOUST
OSE"!WI

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAWN W. BAILEY,
Case No. CV Pl 2014-20704
Plaintiff,
JUDGMENT
VS.

AMERICAN MEDICAL FILE, INC.,
A California Corporation; PERITUS I
ASSETS MANAGEMENT, LLC;
RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual;
and WILLIAM R. ESPINOSA,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
Judgment is entered in favor of Defendant Peritus I Asset Management, LLC,
and against Plaintiff Shawn W. Bailey, on the breach of contract claim pertaining to
Plaintitrs oral and written employment contracts. Plaintiff Shawn W. Bailey's Complaint
is dismissed with prejudice against Defendant Peritus I Asset Management, LLC.
IT IS SO ORDERED.
DATED this 14th day of June 2016.

Melissa Moody
District Judge

·
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RULE 54(b) CERTIFICATE
With respect to the issues determined by the above partial judgment it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the Court has determined that
there is no just reason for delay of the entry of a final judgment and that the Court has
and does hereby direct that the above partial judgment shall be a final judgment upon
which execution may issue and an appeal may be taken as provided by the Idaho
Appellate Rules.

DATED this 14th day of June 2016.

Melissa Moody
District Judge
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PO Box2815
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(x) U.S. Mail, Postage Prepaid
( ) Interdepartmental Mail
( ) Electronic Mail
( ) Facsimile

John Ashby
HAWLEY TROXELL ENNIS & HAWLEY, LLP
PO Box 1617
Boise, ID 83701-1617

(x) U.S. Mail, Postage Prepaid

( ) Interdepartmental Mail
( ) Electronic Mail

( ) Facsimile
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AMERICAN MEDICAL FILE, INC., a
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWN W. BAILEY,

Supreme Court Case No. 44357
Plaintiff-Appellant,

v.

CERTIFICATE OF EXHIBITS

PERITUS I ASSETS MANAGEMENT, LLC,
Defendant-Respondent,
and
AMERICAN MEDICAL FILE, INC., a California
Corporation; RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual; WILLIAM R.
ESPINOSA, an individual,
Defendants.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 30th day of August, 2016.
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IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWN W. BAILEY,

Supreme Court Case No. 44357
Plaintiff-Appellant,

v.

CERTIFICATE OF SERVICE

PERITUS I ASSETS MANAGEMENT, LLC,
Defendant-Respondent,
and
AMERICAN MEDICAL FILE, INC., a California
Corporation; RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual; WILLIAM R.
ESPINOSA, an individual,
Defendants.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
JEFFREY J. HEPWORTH

D. JOHN ASHBY

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

AUG 3 0 20.~
Date of Service: - - - - - - - CERTIFICATE OF SERVICE
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. IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHAWN W. BAILEY,

Supreme Court Case No. 44357
Plaintiff-Appellant,
V.

CERTIFICATE TO RECORD

PERITUS I ASSETS MANAGEMENT, LLC,
Defendant-Respondent,
and
AMERICAN MEDICAL FILE, INC., a California
Corporation; RONALD J. HELLER, an individual;
DAVID J. DESMOND, an individual; WILLIAM R.
ESPINOSA, an individual,
Defendants.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,

.,,.

as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
22nd day of July, 2016.
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